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EXECUTIVE  SUM^LARY 


A.  Incroducrion  and  Summary  of  Findings 

Tae  Regional  Transit  .Association  iRT.Al,  a consoninni  of  :he  seven  largest  transit 
systems  sernng  the  San  Francisco  Bay  ,-^j-ea.  has  e-xpressed  its  commitment  to  provide 
disad^-antaged  business  enterprises  (DBEs)  the  m.a.xim.um  oppomirury  to  compete  for  and 
participate  in  the  performance  of  all  contracts  and  subcontracts  awarded,  by  the  RTA. 
Tnese  RTA  member  agencies  include:  .Alameda/Contra  Costa  Transit  Distnct  (AC  Transit), 
San  Franc.sco  Bay  .Area  Rapid  Transit  District  (B.ART).  Central  Contra  Costa  Transit 
.Author.pv  'CCCTA),  Golden  Gate  Badge.  Highway  and  Transportation  District 
:GGBHscTD).  San  Francisco  Municipal  Railway  (MUTvI).  San  Mateo  County  Transit 
District  1S.A_MTR_AN'S)  and  the  Santa  Cara  Counm  Transponation  Distnct  (SCCTA).  .-=^.s 
recipients  of  federal  rands,  the  me.mber  agencies  are  required  to  comply  with  federal 
statutes  and  renalations  promulgated  by  the  U.S.  Depar.ment  of  Transponation  for 
procurements  that  are  handed  in  whole,  or  in  pan.  by  federal  dollars.  Hencefonh.  eacn 
member  agency  has  instituted  a DBE  program  for  federally  funded  procurements  since  the 
early  1980s.  .And  until  recently,  the  agencies  had  extended  their  programs  to  cover 
noniederally  (i.e.,  locally)  funded  procurements.  DBEs  a-e  almost  all  minorip/-owned 
business  enterprises  (MBEs)  or  women-owned  business  ente.mnses  (^VBEs). 

Over  the  past  several  years,  the  laws  regarding  uhese  kinds  of  affirmative  action 
programs  have  changed.  In  Januar/  1989,  the  Supre.me  Coun  in  Cir--  of  Richmond  v.  J..A. 
Croson  Co.  set  constitutional  limits  on  the  use  of  race  conscious  programs  by  noniederal 


n e r a 


' ' ' ■•",/'•"  :v''- 

■i  I V 'i  ’ ' f ' .1  •'  " '. , 

■■■ 

■y , F,  • '■' '♦  ,<■  ■'  ‘ ■'  '■; M rt ? sfi uii'imc::  »i .s-UPi 


,.;:  V:  ^^DsK'^rTt 


“ 


:^m 


A'r'^,V%'  y'  ^ 

;■  yt  ..#  ' .4^!-“",;'j  I , *mn  ■ ,.•  #’■>•  ..'  |"'i  '■  ■ '^"■"  ' ' . '■*.... 


:^?:2i?li»© 


-5^  *'  ' 


inr  r-  * y \ r ' r v’.:'<i'  1*4,’?'^  y<.«<ST? y 


4A.»ifefrarfa^  "' '*' 


■‘■^r  • ^ ■ A . \ VT-J  '**=  •"  ’ ■ 


y 


ij^.ji  'iv'  * 


- vlii  - 

eciiiies.  The  Coun  round  char  race-basea  prererencss  '^'ouid  be  consriruricnaily  vaiid  oniv 
;f  -.here  :s  evidence  rhar  discnminarion  in  :he  markenDiace  has  caused  rhe  underariiizarion 
of  ~uno r.r.’-o wned  rlrms  ana  rhar  race-oased  preferences  are  r.ecessarv'  ro  remedv  char 
d:scr.~ana::on.  In  addirion,  rhe  Coun  also  held  chat  race-conscious  remedies  musr  be 
.larrovviy  caiiored  ro  remedy  such  discnminarion. 

■As  of  rhis  'j.Tuin2,  MBE  preferences  rhar  are  nor  federally  mancarec  are  viewec  less 
favorably  by  rhe  Coun  rhan  MEE  preferences  rhar  are  federally  manaared.  Race-based  (or 
.MBE)  preferences  are  also  viewed  less  favorably  rhan  gender-based  (or  \\'"BE)  preferences. 
In  legal  rerms.  rhe  Coun  applies  ’snic:  scnmny'’  ro  race-based  preferences  adopred  bv 
.loniederal  entities,  and  applies  "intermediate  scnitinv'"  ro  gender-based  preferences  and 
federally  .mandated  race-based  preferences.  Thus,  rhe  Croson  decision  raises  rhe  greatest 
concern  for  those  pans  of  an  agency’s  program  that  provide  preferences  ro  MBEs  on 
projec’,s  that  are  not  federally  funded  and.  therefore,  not  subject  ro  federally  miandated 
requirement^. 

Due  ro  these  concerns,  rhe  RTA  Board  of  Control  commissionea  National  Economic 
Researcn  .-Assodates.  Inc.  (NERA)  ro  evaluate  rhe  DBE  programs  followed  by  rhe  member 
agenaes  in  light  of  the  Croson  dedsion  and  related  affirmative  action  cases.  To  co  so. 
.N'ER-A  investigated  the  utilization  of  M/WBEs  by  the  pnvate  sector  within  rhe  geographic 
market  areas  relevant  to  RTA  procurements,  and  gathered  anecdotal  evidence  of 
discriminatory  treatment  and  procire.ment  practices  e.xperienced  by  M/WBEs  in  rhe  grearer 
Bay  -Area.  For  this  study,  we  focused  on  .M/WBEs,  as  opposed  ro  the  broader  der.nition 
of  "DBE"  set  forth  by  the  Federal  Transit  Administration  (FTA),  for  two  reasons,  rirst. 
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'mere  inr-Lsion  of  tax  dollars  into  a discriminator/  industrv  mav  be  sufficient  governmental 
involvement  to  satisfy  this  prong." 

Compelling  govemmenial  interest  may  be  established  by  making  a pnma  facie 
showing  that  identifiable  discrimination  has  occurred  '.vithin  the  local  industry  affected  by 
the  program.  In  C.'oson.  the  Coun  stated  that  an  inference  of  discrimination  arises  from 
a "sigmncant  dispanr/  ber^/een  the  number  of  willing  and  able  minonty  contractors  ana  the 
number  of  such  contractors  actually  engaged  by  the  locality  or  locality's  pnme  contractors.' 
In  calculating  statistical  disparity,  "precise  calculations  of  statistical  significance"  are  prooabiy 
not  required.  The  public  entity  simply  must  demonstrate  "a  firm  basis"  for  concluding  that 
affirmative  action  is  warranted. 

In  addition  to  statistical  evidence  of  dispanty.  the  courts  have  weighed  heavily 
anecdotal  evidence  of  discnmination.  In  Croson.  the  Coun  stated  that  "e'/idence  of  a 
pattern  of  individual  discnminatory  acts  can.  if  supponed  by  appropnate  statistical  proof, 
lend  suppon  to  a local  government’s  deterrmnation  that  race-conscious  remedial  relief  is 
justified."  Subsequently,  in  Coral  Constniction  Company  v Kang  Counrv.  the  .Vinth  Circuit 
endorsed  this  approach,  stating  that  "a  combination  of  convincing  anecdotal  and  statistical 
evidence  is  potent," 

The  second  prong  of  the  "strict  scrutiny"  test  requires  that  race-conscious  remedies 
be  narrowly  tailored  to  effectuate  their  purpose.  Tne  Court  has  identified  several  factors 
that  should  be  considered  in  determining  whether  a race-conscious  program  is  narrowiy 
tailored.  In  Coral  Construction— the  leading  case  at  this  point— the  Ninth  Circuit  summarized 
these  factors  as  follows; 
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virniaily  ail  DBEs  are  rmnonnes  or  •A•orT:en-o^vTIea  businesses,  since  minor.nes  and  '-vomen 
are  consicered  disacvamaged  presumDtiveiy.  .-\iid.  since  mos:  M/"WBEs  are  smaller  man 
me  .ma.ximum  size  levels  specified  by  :he  FT.A,  almos:  all  M/^VEEs  are  also  DBEs.  Tnus, 
:he  popuiaiion  of  DBEs  is  essentially  identical  to  tne  oopuiation  of  M/WEEs.  Second,  the 
U.S.  Census  Bureau— :he  source  of  data  for  mucn  of  this  srudy — ^ioes  not  collect  data  on 
DBEs.  thereoy  ma.king  it  impossible  :o  conduct  the  nvpe  of  statistical  srudy  .-ecuired  by  the 
Supre.me  Count  however,  there  are  plentiful  government  data  on  M/^VEEs. 

1.  Legal  Standards 

In  C.'oson.  the  Supreme  Coun  concluded  that  Richmond’s  program,  which  required 
City  construction  contractors  to  subcontract— or  set-aside— 30  percent  of  the  total  dollar  value 
of  their  work  to  minonty-owned  tirms.  molated  the  Founeenth  .-kmendmient  of  the  U.S. 
Constitution.  The  Coun  found  that  race-based  ciassincations  by  a local  government  would 
be  constirutionally  perrmssible  only  if  the  local  government  de.monstrates  a "compelling 
governmental  interest"  and  shows  chat  its  remedy  is  "narrowly  tailored.’  A compelling 
governmental  interest  and  a narrowly  tailored  remedy  are  the  two  prongs  of  the  Court's 
"stnct  scrutiny  test." 

.According  to  the  Coun.  a municipality  has  a compelling  interest  in  remedying  not 
only  discnmination  committed  by  the  mumcipality  itself,  but  also  discrimination  committed 
by  private  parties  within  the  municipalir/s  legislative  jurisdiction,  so  long  as  the  m.unicipaiin/ 
in  some  way  perpetuated  the  discrimination  to  be  remedied  by  the  program.  To  satisty  this 
requiremenu  "the  governmental  aaor  need  not  be  an  active  perpetrator  of  such 
discrimination:  passive  panicipation  will  satisfy  this  prong  of  strict  scrutiny  re'/iew."  The 
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First,  an  MBE  program  should  be  instirated  either  after,  or  in 
conjunction  with,  race-neutral  means  of  increasing  .minonr>  business 
panicipation  in  puoiic  contracting.  The  second  character.stic  of  a 
aarrowiy-tailored  program  is  me  use  of  minonry  utilization  zoals  set 
on  a case-by-case  basis,  .mtner  man  upon  a syste.m  of  .ngid  numerical 
quotas.  Finally,  an  .MBE  program  .must  be  limited  in  its  effective 
scope  to  :he  boundaries  of  the  enacting  jur.sdiction. 

2.  Snudv  Methodology 

The  methodology  .N'ER,-\  adopted  for  this  stucy  v.’as  g’uided  by;  ( 1)  the  criteria  for 
constitutionally  permissible  afrlrmatwe  action  progra.ms  set  fonn  in  Croson  and  related 
decisions.  i2)  generally  accepted  economic  and  statistical  miethods  for  establishing 
discrimination,  and  (3)  the  particular  circumstances  of  each  of  the  RT.A.  me.mber  agencies. 
We  identified  the  geographic  .market  areas  from  which  the  agencies  procure  the 
preponderance  of  their  goods  and  sermces  and  then  e.xamined  wnether  M/WBEs  have  been 
discriminated  against  within  these  areas.  We  e.xaminea  emcence  of  discrimination  against 
.African  .-A.mericans.  Hispanics.  .Asians  (including  .Vative  .-^unericans ) and  women.  Our 
definition  of  discrimination  conidrms  to  that  used  m e.mpio>Tnent  discnmination 
litigation— the  disparate  treatment  of  similarly  situated  individuals  because  of  race  or  gender 
and  the  disparate  impact  of  racially  neutral  practices  on  members  of  different  race  or 
gender  groups.  Our  definition  of  discrimination  does  not  include  disparate  impact  that 
arises  from  the  present  effects  of  histoncai  discriiTu nation  sucn  as  school  segregation. 

We  examined  both  statistical  and  anecdotal  emdence  of  discrimination.  For  the 
statistical  analysis,  it  is  necessary  to  examine  whether  .M/WBEs  would  be  underutilized  m 
the  absence  of  any  affirmative  action  efforts  or  .M/WBE  goals.  It  was  not  feasible  to 
e.xarmne  RT.A  procurements  since  the  member  agencies  have  had  DBE  programs  since  the 
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iariy  L980s  :hat  applied  co  aimosc  ail  or  :heir  procareraears.  la  :ae  acseace  of  reiiaoie 
ageacy-soecific  imbrraauon.  we  oased  cur  aaaiysis  oa  cwo  oiaer  sources  of  eviceace; 

• Dispanry  sruaies.  concuc:ed  by  NER.^  for  .Aiaaaeoa  Couar/.  Contra  Costa 
County,  and  the  City  of  Hayward.  These  are  three  public  agencies,  locatea 
within  the  RT.Ah  jurisdiction,  which  have  issued  procurements  without 
affirmative  action  programs  in  recent  years  and  whose  geographic  and 
procurem.ent  .markets  coincide  'with  those  of  the  RT.\  .me.mber  agencies. 

• M/^VBE  utilization  in  the  pr.vate  sector  where  procurement  decisions  are 
generally  not  affected  by  .M/WBE  goais.  This  information  was  coilectec 
from  Census  and  survey  data. 

For  both  sources,  we  compared  the  estimates  of  VI/ WEE  utilization  (i.e.,  the  percent  of 
procurement  awarded  to  VI/WEEs)  to  Vt/WEE  availability  (i.e..  the  percent  of  all  tirmiS. 
located  'within  the  relevant  geographic  .market  areas,  that  are  owned  by  M/WEEs). 

For  the  anecdotal  analysis,  'we  e.xammed; 

• Tne  results  of  mail  surveys  received  from  502  M/WEEs  in  tne  Bay  Area. 

• Detailed  questionnaires,  completed  by  agenc/  officials,  concerning 
contracting  and  purchasing  practices. 

• Telephone  interviews  'with  minonry  and  'women-owners  of  firms  in  the 
industries  relevant  to  the  RT.A’s  major  procure.meat 
categones-^onstruction,  professional  ana  other  services,  and  commocity 
purchasing. 

• Testimony  presented  at  the  four  public  heanngs  conducted  by  the  RTA. 

• Testimony  presented  at  other  public  heanngs,  conducted  'within  the  last 
three  years,  for  other  Bay  Area  entities. 

• Social  saence  literature  and  government  studies  on  race  and  gencer 
discnmination. 

• Coun.  filings  and  decisions  on  race  and  gender  discnmination  in  the  Bay 
.Area. 

• Legal  decisions  concerning  affirmative  action  programs. 


n e r a 


.'s^  '«■*  i fa^  ■ 


.'1  *♦. 


/a&ss5‘-.  'K  ^B'S,*-".  5i/i^'  f4rf»’‘  Jlt[?^  J^-A  :^tj^^'- 

V' : f 

,k'  »AR: 

"■  ->>  v>^.-t'  ■■■^-,,  ^4ti')ic-^^.iii  W to!yi.i>i»'  iiPOft'A' /. 

:..^;:;:fA.^  , ^ ' ■■:■  ...  , 

: ' *r-'  , hk  SfiW  J.;  J6,^nti^.»»  Jflf  »«*  .IMlMUtW'  dj^ 

*■  ■ _ ' , : ':;g 

%%  «'•  ^<"'  NiK^iRito  « Nett<r  *'•.  iAr-h; 

- ..  i -r  t8^rr:^^i  Ili4«^,  r^aj  ’ 

• ' .,  -%•  " ‘ . f 

-♦  • •>  'U;?  *4*;^ 

li 

r^r -s : _ ’-c  ;5 2p::  t * 

► -, . ypoSaWT: 

4^n»5'^5< 

■ ■*'  - 4^'  " H *1 

‘ D«r  ifett#  , boot 

,:'"n'--  :■■  rjl  ' - 


- xiLi  - 

5.  Kev  Findings 

The  siausticai  and  anecdorai  findings  indicaie  :ha[  discrirmnauon  would  lead  lo  cne 
underunlizadon  of  M/\VBEs  by  the  RTA  member  agencies  in  the  aosence  of  a goals 
program.  The  statistical  emdence  indicates  substantial  uncerutilization  of  M/WEEs  for  the 
n.vo  sources  of  emdence  that  we  e.xarmned.  In  general,  for  .Alameca.  Contra  Costa  and 
Hayward  we  founa  that  those  agencies  used  fewer  .M/WEEs  than  we  would  expect  based 
on  the  availability  of  M/WEEs  in  the  geographic  areas  rele'/ant  to  their  procurements.  For 
our  pnvate-sector  analysis,  we  found  that  .M/WEEs  received  a substantially  smaller  snare 
of  private-sector  procurement  dollars  than  we  would  expect  given  their  availability  in  the 
geographic  areas  rele^/ant  to  RT.A.  procurements.  ,-Cnecdotal  evidence  provides  additional 
suppor.  for  our  finding  that  marketplace  discnmination  within  the  Bay  Area  limits  the 
opportunity  for  .M/WEEs  to  obtain  work.  Tne  DBE  programs  operated  by  the  agencies  are. 
therefore,  a reasonable  remedy  for  ensunng  that  procuremient  spending  by  tne  RTA  member 
agencies  is  not  used  to  help  perpetuate  discriminatory  practices.  Were  tne  RTA  member 
agencies’  programs  discontinued,  we  would  e.xpect  that  the  agencies  would  also  underutilize 
.M/WEEs.  Tne  remainder  of  this  e.xecutive  summary  descr.bes  the  basis  for  our  findings  in 
more  detail. 
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B.  Statistical  Analysis 

1.  Deterrmnanon  of  ^^'.e  RT.A1>  Geographic  P"0curemer.:  \f?rv-c>-s 

To  ceiemune  :ne  geograpnic  marKeis  :rom  wnicn  each  RTA  aiemcer  agency  draws 
coniracrors.  we  identified  and  examined  the  location  of  firms  that  receivea  awards  from  the 
agency.  Starting  with  the  county  in  which  the  agency  is  located  as  tne  central  ooint  (e.g., 
■Alameda  County  for  BART  and  Santa  Clara  County  for  SCCTA;,  we  summed  the  percent 
of  dollars  paid  to  date.  We  added  contiguous  counties  (in  order  of  proximity  to  the  agenc/) 
until  75  percent  of  the  agenc/'s  procurement  dollars  paid  to  date  was  accounted  for.  We 
chose  the  “5-percent  region  because  this  percentage  is  often  used  in  antitrust  litigation  as 
a rougn  raide  to  the  geographic  extent  of  the  market.  Our  analysis  indicated  that  the 
geographic  .market  area  for  agency  construction  procurements  is  predominantly  within  the 
Bay  .A'ea.  The  geographic  markets  for  services  and  commodity  purchasing  vary  greatly 
across  the  agencies  and  sometimes  fall  outside  California. 

2.  Utilization  Analysis 

One  of  the  major  purposes  of  our  analysis  was  to  determine  whether  .M/WTE 
panicipation  on  RTA  procurements  was  limited  because  of  discnrmnation.  We  could  not 
analyze  RTA  uiilizaiion  because  the  member  agencies  have  had  DBE  programs  in  effect 
since  the  early  1980s.^  In  order  to  assess  the  limitations  placed  on  M/WTBE  participation 
due  to  discrimination,  we  e.xamined  M/WBE  utilization  by  .Alameda  County.  Contra  Costa 
County  and  the  City  of  Hayward  (which  is  located  in  .Alameda  County;— all  public  agencies 

^Several  agencies  — GGBHdcTD.  SamTrans  and  CCCT.A  — did  suspend  ideir  goals-based  race 
conscious  programs  for  locally  funded  projects  following  the  Croson  decision.  There  was  not 
sulEcicnt  contracting  acuvicy  in  the  post-Croson  period,  however,  to  conduct  a statistically 
reliable  disparity  analysis. 
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'^:hin  :he  RT.Aii  service  area— 'nai  have  underiakea  procuremems  that  'vere  not  suoiec:  :o 
M/\VBE  goals  during  at  least  some  period  of  time  since  1985.  We  conducted  the  anaivsis 
tor  three  major  procuremient  categones;  construction,  professional  and  other  services,  anc 
commiodir/  purchasing.  Tnese  are  the  categories  relevant  to  RTA  orocurements  as  '-veil. 

We  also  estimated  M/V/BE  utilization  :n  tne  onvate  sector  which,  by  and  large,  does 
not  maintain  .M/WBE  goal  programs.  We  restncted  our  pnvate-sector  utilization  analysis 
to  those  industnes  and  geographic  areas  relevant  to  the  RTAls  procurement  practices.  We 
developed  our  estimates  based  on  several  different  sources:  (1)  NHER-A^  M/WBE  .mail 
surveys.  (2)  the  1987  Census  of  Construction  Industnes.  Census  of  ^Vhoiesale  Trace  anc 
Census  of  Service  Industnes.  and  (5)  the  1987  Census  of  Minorirv  and  Woman-Qwneci 
Businesses.  We  calculated  M/WVBE  utilization  for  the  three  major  industry  groups  for  which 
reliable  assignments  of  procurement  categones  could  be  made:  construction,  professional 
and  other  services,  and  commodity  purchasing.  For  each  of  these  industry  groups,  we 
calculatea  the  percent  of  contracts  and  payments  that  were  received  by  the  four  maior 
.M/W^BE  groups,  as  denned  by  the  L'.S.  Census  Bureau  ana  in  accordance  with  FT.a 
regulations:  .Aincan  Amencans.  Hispanics,  .Asians  and  other  minorities  (including  .^'ative 
.Americans),  and  women. 

3.  .Av^bility 

To  develop  estimates  of  M/WBE  availability,  we  used  the  Census  of  Minonr/  anc 
Wbmen-Qwned  Businesses  and  Countv  Business  Patterns  data  to  estimiate  the  percent  of  aii 
firms  within  the  geographic  market  areas  that  are  owned  by  minorities  and  women  for  eac.- 
RTA  member  agency.  .Although  we  did  not  adjust  our  estimates  for  detailed  :irm 
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quaiificanoni.  we  did  resmc:  our  Tieaiure  :o  firma  wuh  ai  leas:  one  employee  oesides  :he 
owner.  Firms  wiihou:  paid  employees  are  ofien  part-:ime  businesses  :na:  would  be  unlikelv 
:o  be  ;n  a posiuon  :o  perform  mos:  pubiic-sec:or  work  due  co  ’he  oonding,  insurance  ana 
other  financial  requirements  commanded  in  the  public  sector. 

Our  methodology  for  calculating  .Vl/WBE  availabiiiry  has  at  least  tnree  aavantages. 
First,  this  method  was  used  by  the  State  of  Ohio  in  developing  its  program  which  was 
affirmed  in  Ohio  Contractors  Assn,  v.  Keio.  a lower  coun  decision  that  was  cited,  without 
disapproval,  by  Justice  O’Connor.  Second,  our  estimates  are  based  on  a'.mlable  data 
sources.  Third,  the  percent  of  businesses  owned  by  minonties  and  women  is  not  as 
andennclusive  as  an  analysis  that  focuses  on  "similarly  situated”  businesses  in  terms  of 
.'evenue.  siae  and  e.^penence.  Tnat  is.  this  measure  does  not  consider  as  unavailable 
M/\V”BEs  that,  possibly  because  of  discnminaiion.  have  not  attained  the  same  qualifications 
as  maionr/  firms. 

Dispanm  Results 

Tne  statistics  gathered  as  part  of  our  study  are  striking.  For  the  puolic-sector 
procurements  that  we  analyzed,  we  found  that  .M/\VBEs  were  substantially  uncerutilized  by 
.Alameda  County,  Contra  Costa  County  and  the  City  of  Hayward.  In  general.  .M/WBEs 
received  a substantially  smaller  share  of  contracts  and  contract  dollars  in  construction  (as 
pnme  contraaors  and  subcontractors),  professional  services,  and  purchasing.  For  the  private 
sector,  we  found  substantial  underutilization  of  M/WBEs  within  the  geographic  market 
areas  and  industries  from  which  the  RTA  agencies  procure  goods  and  services.  There  are 
tremendous  disparities  for  each  major  group  (i.e.,  .-African  Americans.  Hispanics.  .^.sians 
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(inciuding  Naave  .Ajnencans)  and  women)  in  each  of  :he  major  indusrnes  we  examinee  li.e.. 
consiracuon.  professional  and  other  sermces.  ana  commiodirv  purcnasinsj.  In  no  case  aid 
any  group  receive  meir  expected  share  of  pnvate-sector  procurem.ent  aoilars.  These 
dispanties.  however,  vary  greatly  for  each  M/WBE  grouo  and  acros.s  each  asency.  In 
general,  women-ownea  construction  firms  in  pnvate-sector  subcontracting  fared  better  than 
’he  M/WBE  groups  m any  other  industr/,  although  substantial  disoanties  still  existed  for 
them.  Women-owned  arms  received  almost  their  e.xpected  share  of  construction 
subcontracting  dollars  in  .VlUNI’s  pnvate-sector  market:  however,  they  received  less  than 
one-third  of  their  e.xoected  share  in  SCCT.-\!s  onvate-sector  market.  Overall,  the  most 
substantial  underutilization  was  for  .African  .-American  commoditv  vendors— -thev  received  less 
than  3.0  cents  of  ever/  procurement  dollar  that  we  would  have  e.xoected  the.m  to  receive  'in 
purchasing.  .-Afncan  .Amencans  were  also  the  most  substantially  underutilized  group  as 
construction  pnme  contractors  in  the  private  sector. 

C.  Anecdotal  Findings  of  Discrimination 

Having  found  substantial  disparities  in  the  orivate  sector,  we  examined  whetner 
discriminatory  practices  contributed  to  these  dispanties  rather  than  tneir  being  caused  solely 
by  cultural  differences  or  the  long-lived  effects  of  past  societal  disenmination.  The  couns 
have  traditionally  identified  two  different  types  of  disenmination.  "Disoarate  treatm.ent' 
involves  intentional  race  or  gender  discrimination.  .-An  examoie  of  disparate  treatme.m  ;s 
where  a white  man  is  hired  over  a more  qualified  woman.  "Disoarate  impact"  involves 
practices  that  are  "fair  ip  form  but  discriminatory  in  practice."  .An  example  of  disparate 
impact  is  the  use  of  an  educational  requirement  that  is  less  likely  to  be  possessed  by 
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Hisparucs  :han  by  whites,  and  whicn  has  no  beanng  on  job  oen’ormance.  Disparate 
•.reat.naent  and  disparate  impact  can  ca.^e  place  at  any  ooint  ;n  :ne  process  or  establishing  or 
expancmg  a business. 

The  results  of  our  anecdotal  study  snow  [hat  discrimination  is  prevalent  in  the  Bav 
.Area.  .Although  the  state  of  California  and  the  Bay  .Area  have  a diverse  ethmc  population 
and  e.nioy  the  reputation  as  a progressive  region,  they  are  not  free  of  racial  prejudice. 
Racial  tensions  and  redlining  continue  to  plague  the  region.  Repor_s  of  racial  tension 
outbursts  and  discnmination  on  the  part  of  financial  institutions  and  real  estate  agencies 
frequently  appear  in  the  news.  In  addition,  recent  coun  cases  found  that  discnmination  has 
existed  in  the  Bay  .Area  for  a number  of  years. 

Given  these  findings  of  discnminatory  treatmenn  it  is  not  surpnsing  that  .VI/WBEs 
claim  mat  they  are  subject  to  numerous  instances  of  disparate  treatment.  The  information 
obtained  from  the  public  hearings,  personal  interviews  and  mail  surveys  supports  the 
contention  that  discnmination  has  had  an  impact  on  mnuaily  even/  aspect  of  an  M/^VBE's 
daily  business  dealings.  Tne  'Witnesses  at  the  heanngs  testified  to  vanous  problems  they  had 
suffered  as  minority  or  women-owned  businesses,  including  discnmination  in  general, 
obtairung  bonding  and  financing,  trying  to  break  into  established  business  networks,  dealings 
'vith  unions,  and  the  "sham’’  nature  of  so-called  "good  faith"  efforts.  Tie  following  examples 
are  illustrative: 

.An  .African  American  electrical  contractor  testified  that  he  was  the  only 
minority  contractor  working  on  a job  for  the  Valley  Medical  Center  in  San 
Jose '[and]  was  only  there  as  pan  of  a minority  goal.  Two  days  after  he 
staned  on  the  job,  someone  had  marked  the  ponable  bathrooms  with  "Nigger 
get  out  of  here.  We  don't  neea  you  here." 
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The  CEO  ror  a rmnonry  con5trac::cn  firrri  specializing  in  zenerai  engineenns 
and  building  stated  that  he  hac  '^'nite  workers  tell  nim.  '■  ;ust  con  : '.vork  tor 
biack  people.” 

.An  .Asian  .American  woman  who  wac  an  electrical  contractor  testified  to 
having  expenenced  se.xuai  harassm.ent  on  the  no.  Of  one  joo.  she  testified: 
"'-VTien  I waik  by,  extremely  gross,  vulgar  se.xuai  ."emarks  w-ere  made  about 
me.  It  mace  it  sucn  that  I would  refuse  to  go  wor:<  on  tne  joo  site  where  I 
didn’t  have  .my  toreman  or  one  of  .my  workers  nearbv  because  I was  afraid  to 
oe  anywhere  oy  myseif.”  She  also  testified  that  one  of  her  tTcstrations  was 
that  people  often  assumed  that  she  was  .m.e.-eiy  a "front”  for  a nusband  or  a 
wnite  .male. 

.An  .Asian-Indian  owner  of  an  engineer.ng  consulting  frm  testified  that 
promising  contract  prospects  would  often  e'/aporate  when  he  visited  the 
contractor  and  the  contractor  saw  mat  he  was  a minontv  indimdual. 

•Another  .mian.  an  .African  .Amencan  represen:ati%-e  of  a organization  of 
.Aimcan  .Am.erican  electrician  journeymen,  testined  that  his  orgarczation  was 
formed  in  an  effort  to  provide  an  outlet  for  .m.morirv  indimduals  to  bring 
gr.e’.nnces  and  have  some  representation  in  the  umon.  He  testifiec  there  was 
a lot  of  hostility  towards  .African  .Am.ericans  inside  the  unions. 

.An  .Afncan  .American  proprietor  of  a painting,  waceroroofins  and  sancbiasting 
business  testified  to  his  difficilty  in  obtaining  iiabilir.-  insurance  cue  to  the 
tact  that  his  ousmess  is  located  in  a predomunantly  mcnoritv  area:  "If  vou 
were  in  a predominantly  black  area,  don't  care  what  cm/,  w'here  it's  at.  vour 
insurance  is  going  to  automatically  be  higher  than  anvmlace  else.” 

Tne  woman  owner  of  a construction  safer/  supply  company  testified  that  she 
had  used  her  nusband  to  call  people  for  loans  and  bonding  because  he  could 
get  things  accomplished  that  she  couldn’t  since  he  was  a white  male.  She 
testified  that  people  assume  that  her  husband  controls  the  business  rather 
than  her. 

.A  Pacific  Islander  woman  who  ran  a trucking  business  described  receiving 
numerous  "good  faith  letters"  requesting  her  to  solicit  bids  when  the  prime 
actually  had  no  intention  of  using  her  on  the  project.  She  also  described 
prime  contractors  who  had  listed  her  company  for  ce.main  jobs  and  then 
refused  to  use  her  company  once  the  job  started,  finding  some  e.xcuse  like  she 
did  not  have  the  right  equipment. 

The  e.xecutive  director  of  Oakland  Community  Housing  also  descrbed  the 
problem  of  majority  contractors  listing  minorir/  subcontractors  in  their  bids 
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and  Chen  failing  to  uiie  them  on  tne  project.  He  said  that  to  combat  this,  his 
organization  haa  threatened  to  puil  the  contracts. 

A Filipino  owner  of  a construction  company  said  mat  i-.e  receives  calls  from 
general  contractors  who  simply  asK  him  wnat  his  aadress  is  so  that  they  can 
make  a record  that  they  have  atte.moted  to  contact  .mmonry-owned  businesses. 
He  also  regularly  receives  certified  mail  from  general  contractors.  \V>»en  he 
signs  the  cerafied  mail,  the  general  contractor  is  able  to  use  that  to  show  that 
they  have  made  a good  faith  effon.  despite  the  fact  tnat  tnere  is  no  real 
intention  of  using  him  on  the  project. 


The  mail  surveys  conducted  for  this  study  also  support  these  findings  of 
discrirmnation.  as  well  as  demonstrate  that  they  carry'  over  to  specific  areas  of  discrimination 
that  are  relevant  to  M/WTEs.  For  all  indusines  combinea,  36.9  percent  of  the  .M/WBE 
respondents  stated  that  they  had  been  discrminated  against  in  the  course  of  business 
dealings.  .Among  the  minonry  groups.  .African  .Amencans  repon  the  most  severe 
e.xperiences  of  discrimination.  Overall,  approximately  60  percent  of  African  .Amencan 
.MBEs,  over  one-third  of  Hispanic  .MBEs.  a quaner  of  .Asian  MBEs  and  approximately  -i-O 
percent  of  all  women-owmed  firms  that  responded  to  the  question  said  that  they  hac 
e.xper.enced  discrimination.  The  patte.m  of  discrimination  vanes  greatly  for  eacn  grouo 
across  the  three  separate  procurement  categones.  For  e.xample.  .African  .Amencans  repor. 
the  most  frequent  instances  of  discnmination  in  construction  (83  percent),  while  Hispamcs 
repon  the  most  problems  in  professional  services  (-^7.2  percent)  and  women  in  purchasing 
(46.8  percent). 


D.  Evaluation  of  DBE  Programs  of  RX\  Member  .\gencies 

Our  study  suppons  a decision  to  consider  methods  of  increasing  utilization  or 
M/WBEs  in  public  contracting.  The  statistical  evidence  suggests  that  if  the  agencies  were 
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:o  disconiinue  their  DBE  programs.  M/WBE  utilization  would  decrease  substantially.  Pne 
goal  programs  operated  by  eacin  agenc/  are.  i.beretore.  a reasonaole  re.medy  for  ensuring 
mat  RT.A  procure.ment  spending  is  not  used  to  iieip  perpetuate  discr.munatory  practices. 
Set  tbnh  below  are  some  ot  the  issues  that  snould  be  considered  in  umplementing  a new 
program  or  revising  the  current  program. 

Pne  combination  ot  statistical  evidence  considered  as  a whole  '.'.nth  the  anecdotal 
evidence  is  strongly  suggestive  of  discnmmation  against  all  three  minonty  groups  and  women 
in  the  vanous  procurement  areas.  However,  from  our  past  studies  for  agencies  with  DBE 
programs  similar  to  those  operated  by  the  RTA  agencies,  we  have  reason  to  believe  that  the 
agencies  utilize  cer.ain  rrunonry  groups  more,  ana  othe.’-s  less,  than  we  would  e.xpect  in 
certain  procurement  areas.  In  those  instances  where  certain  groups  receive  a 
disproponionate  snare  of  the  benefits  of  the  goals,  the  agencies  .may  want  to  review  me 
admimstration  of  their  DBE  program  to  ensure  that  all  groups  are  being  given  an  equal 
opponumry  to  participate  in  the  program. 

While  the  statistics  divide  .MBEs  into  three  separate  categories,  w-e  believe  race  ana 
ethnic  grouDS  may  be  combined  for  purposes  of  an  overall  MBE  goal.  Tne  overall  goal, 
however,  should  not  include  groups  for  whom  there  is  no  evidence  of  discrimination  or 
demographic  presence. 

In  Coral  Construction,  the  Ninth  Circuit  held  that  panicipation  in  a race-conscious 
contracting  program  should  be  limited  to  firms  that  are  located  in  or  actively  do  business 
in  the  jurisdiction.  ,This  principle  was  recently  reaffirmed  in  .Associated  General 
Contractors.  Inc,  v.  Coalition  for  Economic  Eauirv.  where  the  coun  upheld  the  district 
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courr'5  deruai  of  the  AGCs  moaoa  oreiiminaniy  to  enjoin  the  City  ana  County  of  San 
Francisco's  latest  preference  program.  T-ius.  tne  programs  operated  'ov  eacn  agenc/  should 
be  iimuted  to  firms  that  are  located  '.vitnin  the  particular  agency's  geographic  procurement 
area,  or  that  show  that  they  have  actively  done  or  attempted  to  do  business  'with  the  asency 
or  other  entities  in  that  area. 

Where  a few  .VI/WBEs  satisfy  a large  share  of  an  agencv's  utilization  zoais. 
other— generally  smaller  and  newer— firms  cannot  enjoy  the  sarnie  opportunities.  It  is  t-me  of 
both  .M/WBEs  and  non-M/WBEs  alike  that  a few  firms  are  onen  tne  most  aggressive  and 
successful  in  seeking  work  on  public  projec'^.  and  a firm  presumably  cannot  continually 
maintain  a dominant  share  of  such  a competitive  market  unless  it  is  oetter  or  more 
dedicated  than  its  competitors.  Discouraging  such  qualities  might  not  be  in  the  RT.A 
.member  agencies''  interest,  but  a graduation  or  size  limit  provision  should  be  considered, 
because  these  firms  .may  no  longer  need  a race-conscious  remedy.  Such  a size  limitation  nas 
been  mewed  favorably  by  couns  analyzing  the  narrow-tailoring  prong  of  the  constitutional 
issue.  The  RT.A  could  also  ensure  broader  panicioation  by  encouraging  prime  contractors 
to  involve  .more  than  one  or  two  .M/'WBE  subcontractors  wnen  the  multiple  specialties 
required  for  a panicular  project  make  this  feasible.  This  would  .-educe  the  tendency  to  rely 
heavily  on  a few  M/WBEs. 

Croson.  Coral  Construction  and  .Associated  General  Contractors  all  indicate  that  a 
provision  should  be  made  for  the  waiver  or  reduction  of  the  general  utiiization  goals  in 
particular  contracting  situations.  These  situations  are  those  that  would  result  or  nave 
resulted  in  unjustifiably  high  subcontractor  bids,  other  unusual  burdens  on  nonfavorec 
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con:rac:ors,  or  on  che  RTA  member  agencies.  Factors  cypicailv  considered  mciude  me 
leasibiliry  of  the  goals  under  the  circum.stances.  the  e.xistence  of  qualified  .VI/W'BEs.  ana  tne 
comcetiiiveness  of  M/WBE  paces. 

In  conclusion,  the  DBE  programs  operated  by  the  RTA  member  agencies— the 
current  programs  or  the  ones  suspended  following  C-mson—  are  clearly  distinguishable  from 
the  program  condemned  by  the  Coun  in  Croson.  First,  the  RTA  agency  programs  are  basea 
on  substantial  statistical  and  anecdotal  evidence  as  required  by  the  Coun.  Second,  the 
programs  provide  the  degree  of  tle.xibility  through,  for  e.xample,  the  provision  of  waivers  t.aat 
the  Coun  found  necessary.  .A.  thorough  ree'/aluation  of  the  DBE  programs  probably  should 
not  be  necessary  for  another  decade.  The  RTA  agenaes  may  want  to  consider  a 10-year 
sunset  provision  m the  program  for  projects  without  federal  funding.  Moreover,  .muc.-i  of 
RTA  me.mber  agencies'  contracting  is  subject  to  federally  mandated  DBE  goals  which 
appear  to  be  permissible  under  the  Fuililove  decision. 
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CHAPTER  1 
INTRODUCTION 


Tne  Regional  Traniii  .Association  (RTA)  was  formed  in  1977  by  a joint  exercise  oc 
powers  agreement  among  the  seven  largest  transit  systems  in  the  San  Francisco  Bay  .Area  to 
share  imbimation  and  undenake  cooperative  projects  of  mumai  benetit  to  its  members  ana 
the  transit  riding  public.  The  agenaes  that  comprise  the  RT.A  are:  .Alameda /Contra  Costa 
Transit  District  (.AC  Transit),  San  Francisco  Bay  Area  Rapid  Transit  Disinct  (BART),  Central 
Contra  Costa  Transit  .Authority  (CCCTA),  Golden  Gate  Bridge,  Highway  & Transponation 
Distnct  (GGBH&TD),  San  Francisco  Municipal  Railway  (MUNI),  San  Mateo  County  Transit 
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Disinc:  (SAMTR.\NS),  and  Santa  Clara  County  Traniit  Distnct  (SCCTA)}  The  agencies 
'A/or;<  cooperatively  to  form  a regional  transit  nervork  through  the  use  of  interconnected  irar.si: 
routes,  joint  transit  facilities,  joint  procurement,  planning,  marketing,  etc.  Togetner.  i.-ie 
agencies  provide  transporation  services  to  the  greater  Bay  Area"  '.vhicn  had  a 1990 
population  of  approximately  5.6  million  people.-’ 

The  governing  body  of  the  RTA  is  the  Board  of  Control,  which  is  comoosed  of  the 
General  .Managers  from  each  of  the  seven  agencies.  Tne  RTA  Board  of  Control  is  responsible 
for  handling  minonty  affairs.  DBE  and  affirmative  action  issues,  among  many  other  .'egicnai 
issues.  This  study  was  commissioned  through  the  ausoices  of  the  RT.A  for  the  reasons  ar.c 
conce.ms  set  fonh  below. 

With  the  .millions  of  dollars  spent  on  procurements  each  year-over  S4.60  million 
combined  for  the  period  under  e-xammation"^— the  RT.A  agencies  have  profound  effects  on  tne 
economy  of  the  Bay  .Ama.  Tne  agencies  are  a tremendous  source  of  business  ooportunities 
for  the  thousands  of  firms  located  in  the  Bay  .Area.  By  virtue  of  their  spenaing  patterns,  tne 


‘ Tae  Sanca  Clara  Counry  Transit  Distnct  (SCCTD)  is  a mcmocr  of  the  RT.A.  However, 
SCCTD’s  contracting  services  are  administered  by  SCCT.A.  The  data  provided  by  SCCTA  ior  t.-.is 
study  apply  to  both  agencies.  We  will,  therefore,  use  the  designation  'SCCT.A'  for  the  sake  of 
dancy. 


■ For  the  purposes  of  this  report,  we  will  define  the  greater  Bay  Area  as  those  counties 
serviced  by  the  RTA  member  agenaes.  These  counties  are:  .Alameda.  Contra  Costa.  .Mann.  sa.-. 
Francisco.  San  Mateo,  Santa  Clara  and  Sonoma. 

^ Bureau  of  the  Census,  Census  of  Poouiation  and  Housing.  (1990). 

^ Depending  on  the  availability  of  data,  the  period  under  examination  differs  for  each  agenc.'. 
The  relevant  study  penod  for  each  agency  is  the  following:  AC  Transit  — FY90-91  and  FY91-9-; 

BART  — FY90-91  and  FY  91-92  for  purchasing  and  services  and  July  1988  to  .March  1993  for 
construction;  CCCTA  - FY90-91  and  FY9 1-92:  MUNI-FY90-91  and  FY91-92:  SCCTA  - 1990- 

1992;  GGBHScTD  - FY90-91  and  91-92;  and  SAMTRANS  - FY90-91  and  FY  91-92.  Fiscal  years 
are  from  Julv  to  June,  except  for  .MUNI,  which  is  from  October  to  September. 
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agencies  direciiy  and  indirectly  help  maintain  aundreds  or  businesses  and  may  even  foster  ihe 
creation  of  new  ones.  Recognizing  this,  the  agencies  have  an  interest  not  only  in  obtaining  the 
most  competitive  pnces  for  the  goods  and  ser-aces  they  procure,  but  also  in  ensuring  that  the 
monies  spent  are  distributed  in  a nondiscrminatory  manner. 

Since  the  early  1980s,  each  agency  has  implemented  a DBE  program  to  ensure  that  ail 
socially  ana  economacaily  disadvantaged  businesses"  have  the  maximum  opportunity  to 
participate  in  agenc/  procuremients  that  are  handed  in  whole,  or  in  oan.  oy  federal  dollars. 
The  agencies  e.xtended  the  federally  mandatea  program  requirements  to  cover  their 
noniederaily  (i.e..  locally)  funded  procurements  as  well,  unui  the  1989  Supreme  Coun  decision 
in  Cin/  of  Richmond  v.  J..A.  Croson  CoT  .As  a result  of  the  decision,  several  of  the  agencies 
suspended  setting  goals  for  their  locally  funded  procurements  while  others  nave  modified  their 
programs. 

In  C."oson.  the  Coun  set  constitutional  limits  on  the  use  of  race  and  gender-conscious 
programs  by  noniederal  entities.  The  Coun  concluded  that  Richmond's  program,  which 
required  Cip/  construction  contractors  to  subcontract— Dr  set-aside— 30  percent  of  the  total 
dollar  value  of  their  work  to  minority-owned  firms,  vioiatea  the  Founeenth  .-^endment  of  the 
U.S.  Constitution.  The  Court  found  that  race-based  classifications  oy  a local  government 
would  be  consuturionally  permissible  only  if  the  local  government  demonstrates  that  the  use 
of  the  ciassincations  is  justified  by  a compelling  govemme.ntal  interest  to  remedy  racial 


^ DLsad%'ancagcd  businesses  arc  generally  considered  to  be  small  businesses  o%vned  and 
controlled  by  minontics  and  women.  Tnus,  wc  will  refer  to  suc.b  business  enterprises  as  M/'''^Es 
throughout  the  remainder  of  this  report. 

^ Ciev  of  Richmond  v J,A.  Croson  Co..  458  U.S.  -^69  (1989U 
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A-  The  Scandards  Used  to  Determine  The  Constitutional  Validiry  of  Race  and  Gender- 

Conscious  .AiTirmative  Action  Programs 

The  discussion  that  roilows  sets  ronh  the  judicial  tests  that  the  courts  are  using  to 
determine  tne  constitutional  '.-alidity  of  affirmiative  action  orograms  aumec  at  increasing  the 
pardcipation  of  munorir/  and  women-owned  businesses  m ouoiic  contracting.  Tee  discussion 
draws  on  decisions  of  the  U.S.  Supreme  Coun  and  several  U.S.  Circuit  Courts  of  .Appeal. 

Tie  Supremie  Court  has  issued  several  opinions  indicating  that  race-conscious  or 
gender-conscious  affirmative  action  programs  are  constirutionaily  permissible  where  justified 
and  crafted  with  sufneient  precision.^  Tnese  decisions  have  consistently  emphasized, 
howeve.n  that  tne  couns  must  use  "heignteneo  scrutiny'  when  called  uoon  to  determine 
whether  race  or  gender-conscious  affrmative  action  programis  of  states  and  municipalities 
violate  the  Equal  Protection  Clause  of  the  Founeenth  .Amiendment. 

Race-basea  preferences  are  paniculariy  subject  to  scrutiny.**^  In  Wvgant.  a plurality 
of  the  Coun  concluded  that  race-conscious  aff  rmati%-e  action  programs  of  mrumcipalities  must 
be  e’/aluated  using  the  judicial  test  hnowm  as  ’stnet  scrutmy."‘‘  Tnis  test  consists  of  two 
prongs:  ( 1)  whether  the  racirl  classifcation  at  issue  is  justined  by  a "compelling  govemmie.ntal 


E.g_  L'niced  States  v.  Montgomery  Counrv  Board  of  Education,  395  UE.  225  (1969); 
L'niversip/  Cnlifomia  R;gents  v.  Bakke.  -138  UE.  265  (1973);  Wvgant  v.  Jackson  Board  of 
Education.  4-76  UE.  267  (1986);  Cirv  of  Ric.hmond  v.  J-A.  Croson  Countv.  -1S8  U.S.  -169  (1989). 

E.g.,  Bakke.  438  U.S.  at  291  (opinion  of  Powell,  J.,  joined  by  ’'•Vhice.  J.l  'Racial  and  ethnic 
distinchona  of  any  sort  arc  inherently  suspect  and  uhus  call  for  the  most  exacting  :udiciai 
examinauon.* 

Tac' "stria  scrutiny"  test  is  not  applied  to  gender  cia.s.sui cations.  The  Court  has  consistently 

used  the  less  stria  "inccmacdiace"  level  of  sautiny  to  e.xamine  gender  ciassificaaons.  See  Craig.ju 
Boren.  -t29  UE.  190  (1976).  The  "intermediace"  level  of  scrutiny  requires  dassincations.  such  as 
gender,  to  be  "substantially  related"  to  the  achievement  of  "important"  government  objectives. 
Because  gcadcr-consnous  programs  that  satisfy  the  "stria  scrutiny'  standard  of  reriew  aecessaruy 

satisfy  the  "intermediate'  level  of  scrutiny,  our  analysis  focuses  on  the  'stnet  scruanv'  standard. 
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:o  eifecmaie  :hat  inieresi.*-  In  ns  Croson  cecision.  a majonry  of  :he  Couru  applied  :he 
standard  of  remew  set  forth  in  Wvgant  to  a minority'  set-aside  program  adopted  bv  a 
mumcipaiir/.--^  The  ^-anous  factors  that  the  couns  have  considerea  when  determining 
whetner  the  prongs  of  the  "stnct  scratirry  " test  have  been  satisfied  are  discussed  below. 

1.  Compei'.ing  Govemmenta:  Interest 

In  Croson.  a miajoriry  of  the  Supreme  Coun  descmbed  the  circumstances  in  which  a 
race-ccr^cious  remedy  could  properly  be  adopted.  .According  to  the  Coun.  a .mumcipaliry  has 
a comipeiling  interest  in  remedying  .not  only  discrimination  comiruttec  by  the  municipality 
Itself,  but  also  discrmination  committed  by  pri%a.te  parties  within  the  municipaiitv's  legislative 
jursdiction.  so  long  as  the  mumcipalipr’  in  some  way  perpetuated  the  discrmination  to  be 
remedied  by  the  program..*"^  To  satisfy  this  requirement,  "the  governmental  actor  need  not 
be  an  active  perpetrator  of  such  discrmnnation:  passive  panicipation  will  satisfy  this  prong  of 


In  Wvganc.  the  Coun  concluded  that  the  mce-conadous  layoff  plan  adopted  by  the  Jackson 
Board  of  Education  Aoiated  the  Equal  Protection  Clause  because  it  was  not  justified  by  a 
compelling  goveminentai  interest.  The  Coun  emphasized  the  Board’s  failure  to  show  that  it  had 
in  any  way  discriimnated  against  African  .American  teachers  wno  w-erc  the  beneficaries  of  the 
layoff  plan. 

Tne  Croson  Coun  conduded  that  the  City  of  Richmond’s  30  percent  set-aside  for  minority 
contractors  was  invalid  because  the  plan  did  not  satisfy  either  prong  of  the  'stria  scrutiny"  test. 
The  Coun's  opinion  ruled  that  Richmond  bad  not  shown;  1 1)  that  the  race-conscous  elements  of 
;he  plan  were-  justified  by  eridence  of  radai  discrimination  or  (2)  that  race-consdous  measures 
were  needed  to  remedy  the  problems  that  prevented  minority  contraaors  in  Richmond  from 
receiving  a greater  share  of  the  doilars  e.xpcnded  by  that  Cir.^  to  procure  goods  and  semces. 

See  -188  U.S.  at  -»91-92  (pluraiicy  opinion  of  O’Connor.  'with  Rehnquisc  CJ.  and  White. 
J.);  at  i3T-38  (MaxshaiL  J..  with  Brennan,  and  Bladcmun.  JJ_  dissenting). 
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s:nc:  scr-Ltinv'  review.  The  'mere  '.nhision  or  :o.x  coilors  inio  a ciscriminarory  '.ndusiT  mav 
oe  sufficient  govemmenrai  invoivemer.r  ro  sarisr,-  :n:s  orons.  "° 

The  govemmencai  boay  proposing  me  affirmative  action  program!  may  establish  a 
compeiiing  interest  by  making  a pnma  facie  showing  that  identirlabie  discnmination  has 
occurred  within  the  local  industr/  affected  by  me  program.  In  Croson.  me  Court  stated  mat 
an  inference  of  discrimination  arises  from  a "signincant  disparry  ber.veen  the  number  of 
willing  and  aoie  minonty  contractors  and  the  number  of  such  contractors  acmaily  engaged  by 
me  locality  or  locality’s  pnme  contractors.'^'  In  calculating  statistical  dispanty,  "precise 
calculations  of  statistical  sigmficance’  prooably  are  not  required.  The  public  entity  simply 
must  demonstrate  'a  firm  basis'  for  concluding  mat  affrmative  action  is  warranted. 

In  addition  to  statistical  emdence  of  dispanty.  the  courts  have  weighed  heavily 
anecdotal  emdence  of  discnmination.  In  Croson.  the  Coun  stated  that  "emdence  of  a pattern 
of  indivnduai  discrhninatory  acts  can.  if  supponed  by  appropnate  statistical  proof.  lend  suppon 
to  a local  governments  determination  that  race-conscious  remedial  relief  is  justined."^'^ 
Subsequently,  in  Coral  Construction,  the  .N'inth  Circuit  endorsed  this  approacn.  stating  that  "a 
combination  of  convincing  anecdotal  and  statistical  evidence  is  potent.""^ 

^ Coral  Con^tniction  Company  v.  King  Councv.  9-il  F.  Id  910.  916  i9th  CIr.  1991). 

rbid. 

^ U.S.  ac  509. 

Hazelwood  School  District  v.  Unicgd  Scaces.  933  U.S.  299.  311  a.  17  ('19771;  see  Wvgam.  976 
U.S.  ac  292-93  (O’Coanor.  J.,  concurrinz). 

958  U^.  ac  509. 

941  Fdd  ac  919.  See  also  Associaced  General  Concraccors.  Inc,  v.  Coalicion  for  Economic 
Eauir/  (1991)  U.S.  .App.  LEXIS  23489  (9ch  Cir.  1991)  (condudine  same). 


n e r a 


i*." 


■'P 


f-v_' 


i - • '.;  r - » r- . , /: ; ;^rtf 

fee-'"  inn«Mer.'iiH  • 

■■  .>'i.  i -r 

.■:  .rir> ,'^^*ao4  .Tn-/tfe  ^lox  tmj  s 

V i'^  tit-  : tpoia4 

* ■ ^OKSSTJ^.i:  'lft^‘'lEMO-  'tift  a'  4»nroi3£s  J 

•.r-^o-*  &^n|j^.f  ' V •*  1*^ %(f  didQ^y*t  «4pdijtii|it  tj{  RCv?Ji^i&.  nij 

V,  ^ . 

■ ' ,'  , ;,  ' ■('  ..  •■,■'■  .X--.' 

H *-•  -fttf  ■^•i  ii’  ' tiw< aaJlpfiU^ 

f'-.c.sn:  s*  *So^!:^  ^ 


‘rtltf : 


jm^- ' 


.fOl  w .t\ 


■ ■’t.m'ipi-  Ui>t7<v.^££.Tl 


?r^  t|Ki, 


i i|Wj!;ji|ij<lf'lJ 


- s - 


2.  N'arrowiv  Tailoreg  Remeav 


The  second  prong  or  the  'stnc:  scrjtiny  " test  recuires  that  race-conscious  remedies  be 

narrowly  tailored  to  eriectuate  their  purpose.  Tne  Court  has  identified  several  factors  that 

should  be  considered  in  determining  whether  a race-conscious  orogram  is  narrowly 

tailored."  In  Coral  Construction,  the  Ninth  Circuit  summanzed  these  factors  as  follows: 

First,  an  MBE  program  should  be  instituted  either  after,  or  in  conjunction  '>vnth. 
race-neutral  means  of  increasing  minonty  business  panicipation  in  public 
contraamg.  Tne  second  characteristic  of  a narrowly-tailored  program  is  the  use 
of  minority  utilization  goals  set  on  a case-by-case  basis,  rather  than  upon  a 
system  of  ngid  numencai  quotas.  Finally,  an  .MBE  program  must  be  limited  in 
its  effective  scope  to  the  boundaries  of  the  enacting  junsdiction.— 


.Municipalities  are  required  to  undera.ke  good  faith  consideration  of  race-neutral 
measures.  In  Croson.  the  Court  listed  several  race-neutral  alternatives  it  considered 
imponant.  Tnese  included:  ( 1)  simplification  of  bidding  procedures.  (2)  rela.xation  of  bonding 
requirements.  (3)  banning  discrimination  in  the  provision  of  bonding  by  banks  or  of  credit  by 
local  suppliers  and  (M)  provision  of  training  and  f nancial  aid  for  disad^-antaged  nrms.*^ 

.-\s  to  the  second  factor— fexibility’  in  admimstenng  the  race-conscious  program— the 
Court  has  indicated  that  it  is  important  to  determine  whether  the  municipality  is  attempting 
to  enforce  a rigid  quota.""^  In  examining  this  issue,  courts  :ollo^vIng  Croson  have  considered 
whether  race-conscious  programs  incorporate:  (1)  case-by-case  utilization  goals.  (2)  a waiver 

Wvganc.  476  U.S.  at  274;  Croson  488  U.S.  507-508. 

“ 941  F.  2d  at  932  [citations  omitted].  See  also  Associated  General  Concracrors.  1991  U.S. 

.-\pp.  LEXIS  28489  (following  and  reiterating  the  oarrow-cailoring  factors  discussed  in  Cor^ 
Conscruengn). 

^ 486  U.S.  at  507. 

Croson.  488  U.S.  at  507-08. 
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provision  that  accoums  for  ooth  che  unavaiiabiliry  of  auaiirlec  rranono.-  coniraciors  and  :he 
failure  of  qualified  minonry  comraciors  lo  subnui  compeuiive  pr.ce  Guotes  and  (3)  a sunse: 
clause  providing  definiiive  end  dates. ^ 

Third,  the  Coun  has  considered  whether  a race-conscious  program  :s  limited  in 
geographical  scope  to  the  boundanes  of  the  enacting  junsdiction."^  .-^ppmng  this  factor,  the 
.Vinth  Circuit  has  said  that  race-conscious  plans  should  be  oesignea  to  benefit  only  tnose 
rrunonr/  contractors  mat  have  in  some  way  been  victimized  by  discr.mination  m the  enacting 
junsdicuon."'  In  municipalities  where  the  presence  of  discnmnation  is  snown.  it  appears 
that  the  courts  will  permt  a rebuttable  presumption  that  mnonty  contractors  that  have  aone 
business  or  attempted  to  do  business  in  the  enacting  junsdiction  are  the  victims  of 
discnmination.^ 

B.  Study  Methodology 

Tie  methodology  NER.-^  adoptee  for  this  smav  'was  ruided  by  tne  criteria  for 
constitutionally  peimissible  affirmative  action  programs  set  forth  in  Croson  and  other 
decisions,  generally  accepted  economic  and  statistical  miethocs  for  establishing  discrimnation. 
and  the  panicular  circumstances  of  each  of  the  RTA  .me.moer  agencies.  We  focused  on  the 
geographic  areas  from  which  the  agencies  procure  the  preponcerance  of  their  goods  and 
services.  This  focus  is  necessary  to  ensure  that  any  evidence  of  discnmunation  is  specific  to  the 

^ E.g.,  Coral  Consiruciion.  941  F.  2d  at  924. 

Croson.  499  U.S.  at  508-09. 

*'  Coral  Construction.  941  F.2d  ac  922. 

Id,  ac  925. 
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paniciiar  ciroirmiancss  of  each  agency  ana  :o  develop  :he  narrowiv  -.aiiorea  remedies  desirea 
by  the  Court.  We  identified  ihe  geograpnic  market  area  for  each  asenc/  from  :ne  agency's 
procurement  records. 

We  then  examined  whether  .M/^V"BEs  have  been  discriminated  against  m the  relevant 
geographic  areas.  We  examined  emdence  of  discnmination  against  the  following  race  ana 
gender  groups:  .Airican  .Amencans,  Hispamcs.  .Asians  (including  .Vative  .Americans)  and 
women. Our  defimtion  of  discrimination  conforms  to  that  used  in  e.mployment 
discrimination  litigation— the  disparate  treatment  of  similarly  situated  individuals  because  of 
race  or  gender,  and  the  disparate  impact  of  racially  neutral  practices  on  .members  of  different 
race  or  gender  groups. Our  definition  of  discrimination  does  not  mciude  disparate  impact 
that  anses  from  the  present  effects  of  historical  discrimination  such  as  school  segregation. 

We  examined  both  statistical  and  anecdotal  evidence  of  discrimination.  For  the 
statistical  analysis,  w-a  determined  whether  .M/WBEs  would  be  underutilized  in  the  absence 
of  any  afnrmative  action  efforts  or  .Vl/WBE  goals.  We  used  rvo  seoarate  methods  in  our 
analysis.  First,  several  public  agencies  in  the  Bay  .Area  procure  goods  ana  services  from 
geographic  and  procurement  markets  that  are  similar  to  those  of  the  RT.A  memoer  agencies. 


Hispanics  are  an  ethnic  group  and  belong  to  many  different  race  groups  including  Caucasian 
and  .Airican  American.  For  breviry,  wc  use  the  term  race  to  include  race  and  ethnidty.  For  the 
purpose  of  examining  statistical  eridcnce  of  discrimmation  against  Native  .Americans,  we  include 
.Native  .Americans  in  the  category  of  'Asians  and  other  minorities'  as  defmed  in  the  Census  of 
Minorirv-Owned  Businesses  (see  C.hapter  3).  Because  of  the  demographic  presence  of  .Native 
.Amencans  ui  the  Bay  area  — (about  1 percent  of  the  population  'm  the  counties  defined  as  the 
greater  Bay  .Area  are  .Native  Americans  according  to  the  1990  Census)  and  our  knowledge  ot  the 
e.-ostcace  of  Native  ’.Aunerican  Turns  who  have  been  ccrtifed  to  do  work  for  Bay  Area  agences 
'vich  MAVBE  programs,  we  conclude  that  statistical  e'/idcnce  of  discrimination  against  .Asians 
which  presented  in  the  study  includes  discrimination  against  Native  .Amencans. 

^ See  McDonneil  Douglas  Com,  v.  Green.  All  U.S.  792  (1973)  and  Griggs  v.  Duke  Power  Co. 
AOl  U.S.  A2A  (1971). 
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We  have  completed  siuaies  ot  M/  W"BE  utiiizaiion  for  .Aiameda  Counry.  Contra  Costa  Counn/ 
and  the  Civ/  of  Havwara.  which  is  located  in  .Aiameda  Counr/.-^  Tnese  public  agencies  have 
conductea  procurements  without  M/W'BE  affirmative  action  programs  in  recent  vears.  Tnev 
therefore  provide  useful  information  on  what  the  race  and  genaer  composition  of  the 
procuremient  by  RTA  member  agencies  would  be  in  the  absence  of  the  current  DBE  programs. 
Second,  we  compared  the  percent  of  dollars  received  by  M/WBEs  m the  private  sector  (where 
procurement  decisiona  are  generally  not  affected  by  M/WEE  goals  or  requirements)  to  the 
utilization  of  M/WBEs  that  we  would  e.^pect  absent  discrimination.  In  simpler  terms,  we 
compared  M/WEE  utilization  to  M/WBE  availability  in  the  pnvate  sector. 

We  assumed  that,  in  the  absence  of  discrimination,  the  percent  of  dollars  received  by 
M/WBEs  would  equal  the  percent  of  establishments  owned  and  operated  by  minorities  or 
women  in  the  rele'/ant  industnes  and  geographic  mar.het  areas. We  considered  only 
establishm.ents  with  at  least  one  e.mpioyee  in  addition  to  the  owner,  oecause  single-person 
establishments  are  unlikely  to  be  qualified  for  most  public-sector  work.'^  We  based  our 
estimates  of  M/WEE  availability  pnmianiy  upon  1987  Census  cata.  which  provides 
information  on  the  number  of  M/WBEs  in  the  counties  from  wnich  the  RT.A  agencies  procure 
goods  and  services.  We  then  adjusted  for  estimated  increases  between  1987  and  1990.  W'e 


Wc  have  also  conducted  studies  for  the  San  Frandsco  Redevelopment  .A.gency.  This 
.-\genc/,  however,  has  issued  few  procurements  that  were  not  subject  to  goal  requirements  m 
recent  years. 

We  discuss  our  reasons  for  this  assumption  in  more  detau  in  Chapte.' 

While  single-person  ' establishments  certainly  would  not  be  capable  of  performing  public 
sector  work  in  construction  and  purcnasing,  it  is  conceivable  that  a single-person  professional 
service  provider  could  do  work  for  one  of  the  agenaes.  However,  since  we  beiieve  that  this 
would  be  the  exception  rather  than  the  rule,  we  have  included  only  establishments  with  at  least 
one  paid  empiovee  to  be  qualified  to  do  the  work. 
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examined  :he  existence  of  disparities  for  eacn  race  and  gender  grouo  by  major  procurement 
categor/;  construction,  professional  and  other  services,  and  commodir/  purchasms.*'^  We 
note  that  this  measure  of  M/WBE  availabiliry  aoes  not  aaiust  for  the  possibility  that  more 
M/WBEs  would  exist  but  for  discrimination.  Tnus.  we  provide  separate  estimates  of  M/WBE 
availability  in  the  absence  of  discrimnation. 

In  addition  to  determimng  whether  M/ WBEs  are  currently  underutilized  in  the  prvate 
sector,  we  collected  evidence  of  the  extent  and  sources  of  discrimnation  from  mail  surveys, 
detailed  personal  interviews  with  .M/WBE  owners,  four  public  heanngs  held  by  the  RT.\  for 
the  purooses  of  this  study,  results  of  heanngs  conducted  by  .VERA  for  other  Bay  .-\rea  entities, 
published  studies  of  discrimnation.  and  federal  coun  cases.  This  emdence  was  used  for 
determrung  whether  discnmination  was  the  likely  cause  for  the  underutilization  of  M/W^BEs. 

C.  Overview  of  the  Repon 

Tnis  report  consists  of  seven  chapters,  including  this  mtrocuction.  Chapter  2 presents 
an  overnew  of  the  RT.Als  procurement  programs.  Chaoters  3 and  - contain  our  statistical 
analyses.  Chapter  3 summarizes  the  availability  of  .M/WBEs  in  the  relevant  geographic 
maiKet  areas  for  each  agency  and  within  the  relevant  private  sector.  Chapter  4 repons  our 
estimates  of  the  percent  of  private-sector  dollars  that  were  received  by  M/WBEs  and  then 
examines  whether  disparities  exist  between  the  utilization  and  availability  of  M/WBEs  in  the 
private  sector.  Chapter  5 reports  the  results  of  our  examination  of  what  the  Supremie  Court 


^ ,\s  wc  discuss  later,  the  data  did  not  permit  us  to  c.xamine  disparities  for  more  nairowiy 
defined  industry  groups. 
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'erers  :o  a5  'anecdotal  evidence  of  discrimination."  Chapter  6 re'/iews  race-conscious  and  rac 
neutral  orograms  to  remedy  discrimination.  Chaoter  7 summanzes  our  findings. 
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CHAPTER  2 
RTA  PROCUREMENT  PROGR.AMS 


Public  procurement  statutes  are  codified  in  pan  to  ensure  fair,  open  and  competitive 
bidding.  However,  obtaining  work  from  the  public  sector  is  invanably  a more  difncuit,  time- 
consuming  and  complex  process  than  in  the  private  sector.  In  the  public  sector,  successrci 
bidders  often  face  stiffer  requirements  such  as  insurance  and.  in  tne  case  of  construction, 
bonding,  than  are  required  in  the  private  sector.  But  it  is  also  a process  that,  at  least 
ostensibly,  is  more  open  than  the  private  sector  where  long-standing  relationships  benveen 
businesses  are  hard  to  make  and  hard  to  break.  For  example,  the  maionty  of  construction 
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coniracis  in  ’he  public  secior  are  asvarcec  :o  :ne  iowes:  bicaer.  e’/en  one  am'a— aiiar  :o  :ne 
public  agenc/  mat  has  solicited  the  bid.  Public-sector  procurement  tneretore  presents  a 
significant  oppominity  for  young  firms  that  have  not  yet  ceveiooed  me  renutations  anc 
.-elationships  that  are  invaluable  in  the  private  sector. 

Tne  opponunities  and  obstacles  associated  ’-vith  puoiic-sector  procurement  are 
.magnified  for  minoriry  and  women-owned  firms  that  miay  oe  mctims  of  ciscnmiination.  For 
e.xample,  it  may  appear  less  likely  that  discnmination  would  preclude  .M/'WBE  constraction 
firms  from  obtaimng  public-sector  work  than  from  ootaimng  prwate-sector  wori<  because 
awards  to  the  lowest  bidder  are  ostensibly  color  blind.  But  discrimination  may  raise  the  costs 
to  M/'W^BEs  and  thereby  make  it  more  difficult  for  them  to  suomit  low  olds.  For  e.xample. 
public-sector  requirements  (e.g..  bonding;  can  be  difficult  for  .M/'WBE  firms  to  meet  due  to 
societal  discrimunation  which  reduced  the  accumulation  of  wealth  by  .munonties. 
Contemporary  pnvate-sector  discrimination  continues  to  make  it  difficult  for  M/W'BEs  to 
obtain  bonding  and  financing,  as  we  discuss  fumher  in  Chapter  5. 

Tne  e.xtent  to  which  public-sector  procurement  presents  opportunities  or  obstacles, 
especially  for  M/WEE  firms,  depends  largely  upon  federal,  state  and  local  procurement  laws 
and  agency  regulations.  M/WBEs  are  also  affected  by  vanous  affirmative  action  effons  that 
public-sector  agencies  may  undertake.  Tnese  comments  are  especially  true  of  the  RT.\ 
agencies,  where  the  millions  of  dollars  spent  each  year  for  procurements  provide  tremendous 
business  opportunities,  as  well  as  significant  obstacles  due  to  the  complexity  of  the  par.icular 
procurement  rules  and  practices  followed  by  each  agency,  for  M/WTEs  and  non-.M/ '^V'BEs 
alike.  Federal,  state  and  local  laws  provide  the  general  guidelines  for  the  procuremient 
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practices  followed  by  eacn  of  the  seven  :rar_sii  aatnoniies  ina:  compr.se  :ne  RTA.  How'eve.n 
coder  inese  guidelines,  eacn  agencr--  snil  reiains  consiGeraoLe  ciicreiion  over  the  size  and  scope 
:f  procaremenis.  how  :o  publicize  a bid  .'equesi.  and  :he  lumie  avuiiabie  for  bid  preparation. 
Togetner.  inese  laws  dictate  the  procedures  that  .tiusi  be  foiiow-ed  in  soliciting  and  evaluating 
oids.  3-S  wed  as  the  nainimurn  requirements  winnins  bids  must  satisrv 

This  chapter  reviews  appiicaole  federal,  state  and  locai  procurement  laws  that  the  RTA 
agenc.es  fodowed  dunng  the  years  relevant  to  this  srucy.  It  aiso  reviews  the  affirmative  action 
effons  uncerauten  by  each  of  the  agencies  to  increase  M/^VEE  oaracipation.  Tne  information 
presented  was  collected  from  each  agenc/s  responses  to  .N'ER.Als  procure.ment  sur/eys: 
:nte.miews  with  agency  procurem.ent.  contracting  and  DBE  oiinciais;  and  responses  to  MERAs 
M/WBE  program  surveys.  We  aiso  reviewed  ail  written  polices,  procedures  and  die 
.me.moranda  that  were  provided  to  us  by  the  agencies. 

In  Section  .A  we  desccbe  the  major  federal,  state  and  local  laws  that  govern  the 
agencies'  procure.ment  practices  and  the  specific  procure.ment  practices  followed  by  each  of 
me  agencies.  In  Section  B.  we  discuss  tne  race/ gencer-conscious  effons  unde.ma.Kten  by  eacn 
of  the  asenc.es  to  increase  .M/WBE  participation  on  both  federally  funded  and  nonfederally 
funded  procurements.  In  the  last  section,  we  review  the  race /gender-neutral  programs  ana 
amrinative  action  efforts  designed  to  encourage  the  particioation  of  M/W'BEs  on  agency 
procurements. 

A Procurement  Policies  and  Practices 

.As  recipients  of  federal  funds,  each  of  the  RT.A.  member  agencies  are  required  to 
complvwith  procurement  guidelines  established  bv  the  Federai  Transit  .Administration  (FT.A.J. 
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erly  the  Urban  Mass  Transponation  Administration  (UMTA),  of  tL  _ _ 

,us.  DOT), 
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guidelines  set  fonh  by  the  FTA. 

Under  these  guideline,  each  agency  is  required  to  cen:fy 

by  the  requirements  of  fundatnentai  procurement  prtnaples  and  applicable  laws  and 
regulattons  for  all  federally  fttnded  procurements.  The  FTA  imposes  the  following 
requirements: 

‘ cTmSr^  ^ P-des  hau  and  open 

except  in  those  ItutMces'where  apytoblVfederlj’*t^  proposals  are  prohibited 

competition.  <»«  unduly  restrict 

’ -ugh  quanted 

be  precluded  from  qu^ifyingW.h”ohS^^^^^^ 

TTie  guidelines  articulate  four  methods  of  procurement  which  may  be  used  by  grantees 
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Proposals  (RFP)  is  to  be  issued.  The  solicitation  must  specify  ail  evaluation  faaors  and 
their  relative  importance.  A written  procedure  must  be  in  place  for  conducting 
technical  evaluations  and  for  the  selection  of  awardees.  An  award  is  to  be  made  to  the 
firm  whose  proposal  is  deemed  most  advantageous  to  the  grantee.  Grantees  must  use 
competitive  proposal  procedures  for  qualifications-based  procurements  of 
architecmral,  engineering  and  related  services. 

4.  Sole-source  (noncompetitive)  orocurement-A  sole  source  procurement  can  be 
made  only  in  an  emergency,  when  the  item(s)  is  available  from  only  a single  source, 
where  no  competitive  advantage  can  be  gained  through  competitive  bidding,  or  under 
other  very  narrowly  defined  circumstances. 


A review  of  the  each  of  the  RTA  member  agencies'  procurement  policies  and 
procedures  indicated  that  they  are  in  compliance  with  federal  guidelines.  We  will  now  discuss 
the  panicular  methods  of  award  by  major  procurement  category  (i.e.,  construction,  purchasing 
and  professional  services)  used  by  each  of  the  agencies. 

1.  Construction 

In  construction,  there  is  little  variation  in  the  method  of  awarding  contracts.  All 
agencies,  as  required  by  federal,  state  and  local  law,  use  competitive  sealed  bids.  In  addition, 
BART  uses  competitive  sealed  proposals.  All  agencies  are  required  to  award  contracts— after 
full  and  open  competition— to  the  lowest  responsive  and  responsible  bidder.  Only  in 
emergency  situations  or  when  there  is  only  a single  provider  is  an  agency  allowed  to  authorize 
the  negotiation  of  a contract  without  competition  (i.e.,  sole  source). 

Competitive  sealed  bids  are  generally  initiated  through  an  Invitation  For  Bid  (IFB). 
The  agencies  use  a number  of  methods  to  advertise  IFBs  and  to  identify  and  recruit  potential 
bidders.  The  most  common  avenues  of  solicitation  are  through  general  circulation 
newspapers,  trade  papers/joumals,  trade  organizations,  and  minority  and/or  women  business 
organizations.  Specifications  are  written  in  such  a manner  that  they  are  not  unduly  restrictive. 
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•Aii  Dr  :he  agencies  require  bid  bonds  amounting  :o  beoA-een  5 anc  10  percent  ot  the 
contract  pnce.  Tne  agencies  also  require  oertormance  bonds  and  oa^/ment  bonds  in  ihe 
amount  of  100  percent  for  construction  contracts  under  525,000.-"  Bone  requirements  are 
sometim.es  -^'aivea  by  SCCTA  for  contracts  under  550.000  ana  by  3.ART  ’.vnen  judged  to  be 
an  urmecessary  e.xpense  to  tne  Distnet  and  if  permitted  by  law.  There  are  also  a variety  of 
insurance  .*equiremients  that  bidders  must  meet,  suen  as  com.prenensive  general  liabiiiry, 
worker's  com.perisation.  automobile,  contractor's  equipm.ent  and/ or  special  hazards  insurance; 
the  specific  requirements  vary  among  the  agencies.  Table  2.1  repons  the  bonding  and 
insurance  requirements  of  each  agencr/. 

2.  ?-urchasing 

Tne  acquisition  of  ail  supplies  and  equipment  is  handled  solely  by  me  purchasing 
depanments  for  AC  Transit.  CCCT.A  SCCTA  and  SAMTR.ANS;  the  purchasing  depanments 
of  GGBHdcTD  and  MUNI  handle  the  acquisition  of  ail  suopiies.  equipment  and 
nonprofessional  services  for  ail  contracts  exceot  construction  contracts."'^  .At  B.ATT  this 
function  is  nandled  pnmaniy  'oy  the  Contract  .Managem.ent  Department. 

Procurement  requests  are  usually  initiated  by  the  individual  depanm.ents.  Tne  majorir.' 
of  purchase  orders  and  contracts  are  put  out  for  competitive  bid.  Sole-sourcmg  is  pnmaniy 
used  when  only  one  source  is  available,  in  emergencies  and/or  under  special  circumstances 
(e.g.,  specialty  item  or  service). 

^ Several  of  the  agencies  indicated  that  they  gcaeraily  do  not  award  contracas  'andcr  SOf.OOO;^ 
aowever.  tdeir  policy  is  to  require  payment  and  performance  bonds  of  ICO  percent  regardless  or 
contract  price. 

^ MUNT’s  purchasing  department  also  handles  the  acquisition  of  professionai  sendees; 
however,  the  RPP  process  is  managed  by  the  requestmg  department. 
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.Ai  s:2i2G  in  :he  FTA  procurement  ruideiines.  im.ail  purcnaie  orcers  may  be  exempt 
:rcm  formal  competitive  bids  and  may  be  procured  througn  inioimai  procurement  methods. 
Tee  precise  cefinition  or  a small  purchase  oraer  differs  for  each  agency  depending  on  the  type 
of  procuremient  (e.g.,  goods,  services  or  construction  items).  See  Table  2.2.  Tne  procedural 
.methods  used  for  such  procurements  also  differ  across  each  agency.  Tne  m.ethods  used  most 
frequently  by  the  agencies  to  advertise  and  identify  firms  for  cornmnoairy  purchases  include; 
contacting  firm.s  that  had  provnaed  the  agenc/  similar  commodities  in  the  past,  contacting  firms 
that  had  requested  to  be  placed  on  a master  vendor  or  bidders  list,  and  advertising  in  general 
circulation  ne'.vspapers. 

3.  Pmfessional  and  Other  Services 

Professional  service  requests  are  often  initiated  when  a need  is  recognized  by  a 
depanment  of  an  agency.  In  general,  the  particular  agency  men  issues  a Request  For 
Proposals  (RTP).  Sole-sourcmg  has  been  used  occasionally  by  the  agencies.^'  Tne  most 
commonly  used  methods  to  solicit  firms  for  professional  sem-nces  include:  sending  RFPs  to 
firms  that  had  requested  one  or  that  had  requested  to  get  on  a list,  acve.mising  in  general 
circulation  newspapers,  and  notifying  minonty  or  women  ousmess  organizations.  The  length 
of  time  between  the  inception  of  a procure.ment  need  to  the  issuance  of  an  RFP  vanes, 
depending  on  the  compie.xiry  of  the  procurement  and  the  agency  involved;  this  could  range 
anywhere  from  2 to  8 wee.ks  for  CCCTA  to  6 to  8 months  for  MUNI. 

The  RFP  generally  lists  cenain  selection  entena.  Work  and  business  expenence. 
insurability,  capital,  quality  controls  and  staff  requirements  are  usually  considered  the  most 

For  s.xamplc,  BART  used  soic-sourcing  for  less  than  5 percent  of  its  professionai  ser/ice 
procurements.  SCCT.A  'used  sole-sourcing  oaly  Ln  emergencies  or  for  iughJy  specialized  ueids. 
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Table 


Table  1.1 

Small  Purchase  Orders  Exempt  From  Formal 
Competitive  Bid  Requirements 


Agency 

Commodities 

Services 

Constniction 

BART 

S25.000 

n/.a 

510.000 

.\C  Transit 

S25.000 

S 10.000 

525.000 

CCCTA 

1 S25.000 

S25.000 

56.500 

GGBK<5:TD 

S20.000 

1 n/a 

1 55.000  : 

MLTT 

i S5.000 

55.000 

55.000 

SCCTA 

S5.000 

510,000 

1 575.000  I 

SAMTR.A.VS 

1 510,000 

1 

N/A 

i 510.000  ' 

1 ; 

‘Mote;  Tae  dollar  figures  listed  in  the  table  represent  the  maximum  value  up  to 

'.vhich  purchases  may  be  exempt  from  formal  competitive  bid. 

N/A  indicates  that  procurements  in  these  areas  for  these  agencies  are  not  subject  to 
comoetitive  bids. 
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:mponam  factors  in  deterrrumng  a firm's  capaciry  and  capabilir/.  L’niike  construction  and 
purchasing  procurements,  pnce  may  not  'oe  the  decisive  consideration  in  selecting  a firm  for 
a professional  services  contract. 


B.  Race/Gender  Conscious  Procurement  EfTorts 

1.  Federally  Funded  Procurements 

.As  grantees,  ail  RTA  member  agencies  are  also  required  to  nave  '.vritten  DBE 
programs  that  include  the  establishment  of  goals  for  the  utilization  of  DBEs  on  federally 
funded  procurements.  The  following  are  the  salient  characteristics  of  a DBE  program: 

• Panicipation  is  limited  to  small  business  concerns  owned  and  controlled  by  socially 
and  economically  disadvantaged  individuals. 

• There  are  slx  presumptive  groups  considered  to  be  socially  and  economically 

disadvantaged.  Tney  are:  .African  .Amencans.  Hispanic  .Americans.  Native 

.Am^ericans.  .Asian- Pacific  .Americans.  .Asian-Indian  .Amiericans.  and  women.  This 
presumption  is  a rebuttable  one. 

• Tne  enterpnse  must  be  at  least  5 1 perce.nt  ovvned  anc  controlled  by  persons  from 
one  or  more  of  the  socially  and  economically  disadvantaged  groups. 

• The  enterpnse  must  be  a small  concern  (as  determuned  by  Section  3(a)  of  the 
Small  Business  .Act)  and  m.ust  ha%'e  a valid  certification  as  a socially  and 
economically  disadvantaged  enterpnse. 

• On  a case-by-case  basis,  other  groups  .may  be  found  to  be  socially  and  economucally 
disadvantaged. 

• Overall  annual  goals  and  contract-specific  goals  are  set  based  on  the  types  of 
procurement  opponumties.  whether  or  not  subcontracting  opportunities  e.xist.  the 
availability  of  DBEs,  past  e.xperience  and  any  other  rele'.mnt  factor. 

• Proposers  and  bidders  must  either  meet  the  established  contract-specific  goals  or 
demonstrate  good  faith  efforts  in  order  to  be  deemed  "responsive"  and  theretore 
eligible  for  award  of  the  contract. 
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The  Federal  program  admimsierea  by  :r.e  Fecerai  Transit  Admirasirancn  cces  not  autnorize 
:ne  setting  of  separate  goals  for  each  of  tne  orotectea  zrouDS.  out  insteac  recuires  mat  a single 
DBE  goal  be  set. 

In  addition,  the  U.S.  DOT  sponsors  a Bonding  .Assistance  Program  •^mich  is  designea 
to  enhance  and  funher  the  opportunity  of  DBE  firms  to  obtain  bid.  performance  and  payment 
bonas  for  transportation-reiatea  contracts.  This  program  is  administered  tnrougn  the  Office 
of  Small  and  Disadvantaged  Business  Utilization  of  the  U.S.  DOT.  DBEs  ^'.atn  contracts  'vvith 
any  federal,  state  or  local  transportation  agency  are  eligible  for  tnis  sernce. 

2.  Locally  Funded  Pmcurements 

In  tne  early  1980s.  each  agency  imiplementea  a DBE  program  for  nonfederally  (i.e.. 
locally)  funded  procurements  that  parallels  the  federal  program.  Pnor  to  the  Croson  decision, 
separate  orograms  were  not  maintained  for  federally  hanaed  and  locally  funced  procurements, 
although  accounting  and  goal  setting  were  kept  separate  as  required  by  the  U.S.  DOT.  Since 
Croson.  CCCT.A,  GGBH&TD  and  SAMTR.ANS  have  susoencea  setting  goals  for  tneir  locally 
funded  projects.  Only  .AC  Transit.  BART  and  SCCT.A  have  continuea  to  rely  on  goals  ;n  tneir 
local  programs  since  the  Croson  decision.'^  MUNI  follows  the  San  Francisco  orogram.  which 
has  goals  for  local  DBE  pnme  contractors.  .All  of  the  agencies  still  encourage  DBE 
panicipation  and  continue  with  e.xtensive  outreach  efforts.  Table  2.3  summar.zes  some  of  the 
key  elements  of  the  DBE  programs  and/or  activities  maintained  by  eacn  agency  tor  locally 
funded  procurements. 


BART  has  made  several  recent  changes  to  its  nonfederallv  funded  DBE  program  to  rellect. 
in  part,  the  preliminar/  rulings  of  the  Federal  District  Court  ;n  RGA'  •••  San  rrcncsco  Bav  Area 
Rapid  Transit  Di.stnct.  United  States  Distnc:  Court.  .Nortncm  District  of  Caiixomia.  Docket  No. 
C92-:933-TEH. 
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Table  2.3 

Non-Federally  Funded  Procurements 
Current  DBE  Programs 


Agency 

Local  Goais- 
Based  Program  j 

Goals  set 

Good  Faith 
Required 

i Agency 

j Ontreach  Efforts 

BART  i 

X 

X i 

X 

! X 

.\C  Transit 

X 1 

X i 

X 

1 X 

CCCTA  1 

1 ‘ ; X ^ 

GGBHtsiTD  ! 

i ; - ' X ’ 

MUNT  ! 

X 

1 X 

1 X 

SCCTA  ! 

X 

i X 

1 X 

i X 

S-AMTR-A.N'S  i 

1 

! 

X 

^ NfCNl  has  goals  for  local  M/WBEs  and  on  prune  contracts. 

• Airhnugh  no  specific  enforceable  goal  is  in  place,  the  Agenc/  encourages  good  faith  ertorts 
CO  increase  .M/AVEE  (DBE)  utilization. 
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Eacn  of  che  member  agencies  engage  ;n  a varier/  of  erfor.s  :o  suppom  :heir  redera; 
and,  or  iocai  DBE  programs.  Tnese  mciade:  ourreach.  general  assistance,  monitoring  of 
procurements,  cenification  of  firms,  particioation  in  the  oeveiocment  of  the  RT.A  directorv 
ofcertifiecDBEfirms.assistance  mbid  preparation,  se.munars  ana  newsletters,  pomt/pre.mmm 
preferences,  and  bonaing,  insurance  and  financial  referrals.  In  addition,  eacn  agenc/ 
maintains  its  own  bidders/vendors  lists  which  serves  to  supplement  the  RT.-^ls  directory.  Tne 
DBE  officials  of  each  agency  are  responsible  for  updating  tnese  lists  ana  making  them 
available  to  buyers,  purchasing  agents  and  contract  administrators.  Seve.-al  agencies  also 
advenise  solicitations  in  newsoapers  targeted  to  minorities  ana  notify  minority  business 
orgaruzaticns  of  contracting  opportunities.  To  encourage  prime  contractors  to  subcontract 
■with  DBEs.  pnme  contractors  are  required  to  meet  contract-specific  suocontracting  goals  or 
demonstrate  "good  faith  efforts"  that  they  have  attemotea  to  contact  and  solicit  bids  from. 
DBEs  for  federally  funded  contracts. 

Bidders  who  do  not  meet  DBE  contract-soecific  goals  or  recomm.ended  goals  are 
required  to  ae.monstrate  that  sufficient  steps  were  taxen  to  ootain  DBE  panicipation.  Efforts 
that  .must  oe  documented,  at  a minimum,  include: 

• .Attendance  at  pre-bid  meetings,  if  any,  scheduled  by  the  agency  to  inform  potential 
prime  contractors  and  DBEs  of  subcontracting  opponumties. 

• .Advenisement  in  general  circulation  media,  trade  association  publications  ana 
minority/female  focus  media  concerning  subcontracting  opportunities. 

• Written  notification  to  a sufficient  number  of  DBEs  that  their  interest  m the 
contract  is  solicited. 

• Effons  made  to  follow  up  the  initial  solicitations  of  interest  by  contacting  DBEs 
to  determine  with  certainty  whether  they  are  interested. 
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• Efforts  made  :o  seiec:  portions  of  the  worK  proposed  co  be  pem'ormed  bv  DBEs  in 
order  to  increase  DBE  participation. 

• Effons  made  to  provide  interested  DBEs  ’vvith  adequate  iniorm.ation  about  oians. 
specifications  and  requirements  of  the  contract. 

• Effora  made  to  negotiate  in  good  faith  wuh  DBEs  and  reasons  for  rejection  as 
unqualified. 

• Effoms  made  to  assist  interested  DBEs  in  obtaining  lines  of  credit,  bonding  or 
insurance  required  by  the  contractor  or  District. 

• Efforts  made  to  use  the  serrices  of  available  organizations  and' groups  that  provide 
assistance  in  the  recruitment  and  placement  of  DBEs. 

C.  Race/Gender  .Neutral  .AJtematives 

In  tne  Croson  decision.  Justice  O’Connor  listed  a number  of  m.ethoGS  for  attacking 
discrimination  that  fall  shon  of  enacting  set-asides.  Local  governments  '''svouid  be  justified  in 
penalizing  the  discriminator  and  providing  appropnate  relief  to  tne  victim  of  such 
discrimination."  Local  governments  can  also  use  "race-neutral  devices  to  increase  the 
accessibility  of  City  contracting  opporunities  to  small  entrepreneurs  of  all  races."  She 
mentions  the  "[sjimpiification  of  bidding  procedures.  reia.xation  of  boncing  reauire.ments.  anc 
traimng  and  fmanaai  aid"  and  the  "elimination  or  miodification"  of  formal  barriers  to  new 
entrants.  Tne  Richmond  plan  was  rejected  in  pan  because  there  was  no  consideration  of  these 
kinds  of  race-neutral  methods  for  increasing  mmonty  paracipation.  Tne  lengths  to  which  local 
governments  must  consider  these  alternatives  before  adopting  a race-conscious  prograim  is  not 
at  ail  clear.  A cursory  e.xamination  would  probably  not  be  enough.  .\  showing  that  race- 
neutral  methods  would  not  remedy  identifiable  discrimination  probably  w-ould  be  adequate. 
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T'-vqs  of  rac2-ne’j:rai  ac:ivi:ies  :aa[  are  raced  by  \{/\VBEs.  as  '-veil  as  ail  oinQ? 
ousinesses  alike,  inciade— bu[  are  ao:  limned  :c — rhe  following:  lack  of  coniracring  iniormaaon 
anc  oppomamties.  lack  of  access  ro  purc.-iasing  agents  and  contracrrng  officers,  lack  of 
financing  and  working  capital,  lack  of  bonding  and  insurance  capacity,  ana  ;nadequate 
manage.m.ent  training  and  education.  Our  re'/iew  of  the  procure.ment  ana  contracting  practices 
,'evealed  that  the  RT.A.  agencies  have  'instituted  several  race/genaer-neutrai  orograms  and 
activities  to  aadress  one  or  more  of  these  proble.ms.  The  following  :s  a list  of  activities 
implemented  by  ail  of  the  agencies: 

• Vendor  and  procure.ment  fairs  are  held,  and  brochures  about  doing  ousmess  'wun 
me  RTA  agencies  are  available  at  various  locations  around  the  state. 

• Large  projects  are  divided  into  smaller  projects  wnenever  feasible  and  legally 
permissible  so  as  to  encourage  broader  panicipation  oy  increasing  the  number  of 
opportunuties  available  ana  reducing  the  level  of  bonaing  .-equired. 

• General  assistance  is  provided  to  all  firms. 

• Contracts  are  advertised  in  newspapers  and  traae  journals. 

• Pre-bid  coni'erences  are  usually  held. 


Other  types  of  race /gender-neutral  activities  that  a.^-e  available  to  t.ne  RT.A  me.mbe: 
agencies  and  that  have  been  implemented  by  other  surrounaing  jurisdictions  are  listed  below. 
In  considenng  their  options,  the  agencies  should  take  legal  constraints  into  account. 

• Establishing  and  operating  a telephone  hotline  to  provide  resource  information  to 
small  businesses  on  topics  such  as  staning  a business,  financing,  small  business 
conferences  and  seminars,  and  other  topics  of  special  concern  for  sm.all  businesses. 

*•  Providing  presentations  and  educational  workshops  or  seminars  that  address  a 
vanety  of  bnsmess  concerns  such  as  obtaining  oonding  and  insurance. 
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t Reducing  'he  number  ot  sole-source  orccuremenrs  so  as  :o  orovide  more 
opporrumaes  for  ail  firms. 

» Providing  insurance,  bonding  ana  ocner  financial  assistance  :o  small  firms. 

• Establishing  procedures  to  ensure  prompt  paymient  and  reducing  ,'etainage  since 
many  small  firms  are  restricted  by  cash  flow. 

Fne  feasibility  of  using  race/gender-neutrai  remedies  as  an  appropnate  alternative  to 

jal  programs  for  the  RT.A  member  agencies  is  discussed  in  more  detail  in  Chapter  6. 
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CRAPTER  3 
AVAILABILITY  OF  M/WEES 
IN  THE  RXA  GEOGRAPHIC  \LARKETS 


Eacn  OE  the  RTA  agencies  has  adopted  a goals  program  tor  DBE  oariicipation  on 
tederaily  handed  procurements.  Tnese  goals  apply  to  nonfederally  funded  procurements  for 
the  agencies  that  currently  have  adopted  their  own  DBE  programs  for  local  procurements. 
Tie  purpose  of  this  chapter  is  to  estimate  the  availability  of  DBEs  mat  are  tailored  to  the 
geographic  and  procurement  markets  from  which  the  RTA  member  agencies  procure  gooes 
and  services.  These  estimates  of  availability  could  be  used  as  a baseline  for  revising  or  setting 
DBE  goals  on  federally  and  nonfederally  funded  procurements. 
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'.‘irr^aily  ail  DBEs  are  Tiinor:"-  or  ■■.vomer.-owned  businesses  since  minonnes  and 
■•vomen  are  considered  disadvaniageo  oresumoiiveiy.^^  .Aimos:  ail  M,  '-V'BEs  are  also  DBEs 
since  .T.cs:  M,  ^V~BEs  are  smaller  ihan  :he  maximum  size  levels  specifieo  by  ihe  FTAls 
derinu’ion  of  a DBE."^  Pnus.  che  oopulaaon  of  DBEs  is  esseniiaily  idenncal  to  che 
popuiaiion  of  M/WEEs.  Since  mere  are  plenafui  sources  of  government  data  on  M/WBEs, 
've  focus  on  M/^VBEs  throughout  the  remainaer  of  this  report. 

Section  .A  descr.bes  our  methodology  for  estimating  .M/W3E  availability.  Section  B 
presents  estimates  of  tne  current  availability  of  M/WBEs  and  non-.M/WBEs  within  the 
reie'.ant  geographic  and  procurement  markets  for  each  RTA  mem/oer  agency.  Section  C 
presents  estimates  of  the  availability  of  .M/WBEs  that  could  be  deveiooed  over  time  and  that 
could  provide  a oasis  for  setting  M/WBE  goals. 

A.  .Methodology  for  .Measuring  .Availability 

Our  estimates  of  M/WBE  availabiiip/  are  designed  to  be  narrowly  tailored  to  the 
specific  procurement  practices  of  each  RTA  member  agency  so  tnat  they  may  be  used  as  a 
oasis  for  setting  or  revising  DBE  goals.  We  consider  t%vo  specific  facts  aoout  each  agency  in 
our  analysis.  Tne  first  fact  concerns  which  goods  and  services  me  agency  purchases.  In 
estimating  M/WBE  availability  it  is  important  to  recogruze  that  the  number  of  M/WBEs  may 
vary  considerably  across  lines  of  business.  Few  M/WTEs  may  be  a%a.iiable  in  one  industry, 
and  miany  in  others.  For  e.xample.  there  are  relatively  more  .M/WBEs  in  specialty  construction 

See  Chapccr  2 for  i list  of  the  radal  and  ethnic  groups  chat  are  included  in  the  FTA’s 
detmition  of  DBE. 

See  Bureau  of  the  Census,  Charactenstics  of  Business  Owners.  1982.  and  Census  nf  Minonc^ 
and  Woman-Owned  Business  Entemnses.  1987. 
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man  in  bunding  consirucuon.  Agencies  ;nai  co  reianveiv  more  soeciairy  consiruction  -A'ouici 
ne  expec’ea  :o  use  reiaiiveiy  more  M/WBEs  man  agencies  mat  do  reiativeiv  more  bunding 
construction. 

Tne  second  fact  concerns  me  geographic  area  from'which  the  agency  procures  gooes 
and  sermces.  The  geographic  area  in  which  vendors  are  located  may  '/ary  greatly  depencing 
upon  agenc/  practices  and  the  p/pes  ot  goods  and  services  the  agency  procures.  Some  agencies 
may  choose  to  advertise  procurements  locally,  in  which  case  most  procurements  would 
probably  be  irom  local  firms.  Other  agencies  may  choose  to  solicit  firms  nationally,  in  whicn 
case  vendors  may  come  from  a much  broader,  possibly  national,  area.  Some  agencies  may  also 
procure  gooes  and  sermces  that  are  more  likely  to  be  available  locally  while  others  may 
procure  specialized  items  that  are  made  far  away.  Finally,  depending  upon  the  type  of  work 
being  done,  local  vendors  may  have  a comparative  advantage  over  nonlocal  vendors  ana  as  a 
result  the  agency  may  find  that  most  of  its  bids  or  proposals  are  received  from  local  firms. 
Pnai  is  common  in  construction  work,  where  l<nowledge  of  local  building  codes  together  -with 
the  lower  cost  of  transponing  heavy  construction  equipment  g.ves  local  firms  an  advantage. 
It  is  also  often  true  for  professional  services,  such  as  law,  where  knowledge  of  local  customs 
IS  important. 

To  tailor  our  analysis  to  the  relevant  geographic  and  procurement  markets  tor  each 
agency,  we  obtained  data  from  each  agenc/  on  its  procurements  for  the  most  recent  years 
available.  For  each  procurement,  we  determined  the  location  of  the  vendor,  the  p/pe  of  work, 
and  the  size  of  the  project.  Using  this  information,  we  determined  the  goods  and  services 
procured  by  each  agency  by  classifying  each  procurement  by  a 2-digit  Standard  Incustnal 
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Caisification  fSIC)  code.:  SIC  ccces  are  ce:errrar.cd  bv  :be  U.S.  Bureau  of  ihe  Census  ana 
are  :he  major  ciassificanon  sysiem  for  repor:ng  Z'O^'err.m.en:  ca:a_  We  -hen  calculated  the 
percent  of  ail  dollars  spent  in  each  2-dig:t  SIC  coce.  The  ciitmbution  of  dollars  across  SIC 
codes  ^vas  'used,  as  descnbed  below,  to  weight  M/W'BE  a'.'aulabiiir/  miore  heavily  in  those 
industnes  from  which  the  agency  procures  a reiadveiy  lacge  percent  of  goods  and  services  and 
to  weight  M/W'BE  availability  less  heaviy  in  those  industries  from  which  the  agency  procures 
a relatively  small  percent  of  goods  and  sernces. 

W'e  also  calculated  tne  percent  of  dollars,  oy  Z-dig^r  siC  industry  that  was  paid  to 
vencors  located  in  each  county  throughout  the  L'rutec  States."^^  W'e  did  this  by  using  agenc/ 
data  on  the  zip  code  of  each  vendor  together  with  da*.a  on  tne  counp/  associated  Mth  each  zip 
code.  W’e  then  summed  the  percent  of  dollars  paid  to  cate  starting  with  the  county  in  which 
the  agenc/  is  located  as  the  central  point  (e.g.,  .Mameda  County  for  B.-\RT  and  Santa  Clara 
Counr/  for  5CCT.A.).  We  added  contiguous  counhes  ( in  orcer  of  pro.ximity  to  the  agenc/)  until 
"5  oercent  of  the  agency's  procure.ment  dollars  oaud  to  date  were  accounted  for.“~  We  chose 
tne  “5-percent  region  because  this  percentage  is  often  used  in  anntrust  litigation  as  a rougn 
guide  to  the  geographic  extent  of  the  market.  Our  analysis  indicates  than  wth  the  exception 
of  B.A_RT  and  SCCTA_  the  75-percent  geographic  m.arket  for  RT.\  construction  procurements 


We  focused  on  the  coimcv  because  much  of  Lhe  business  availability  data  discussed  below  are 
reponed  at  the  county  level. 

We  conduced  the  availability  anaJv-sis  for  each  major  procurement  catezory  using  the 
agcnc/'s  broadest  75-pcrcent  geographic  market  mzion.  For  example,  if  the  agencr/s  broadest 
percent  zcozraphic  market  was  in  commoditv  purchasiiiz.  r w-as  the  area  used  in  the  analysis  ior 
construction  and  professional  ser/ices  as  V.-CU. 
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rails  •-viihin  ;he  graa:er  Bay  .-^j-aa.'^  Tie  ieograpr.ic  raarkers  :or  arofessionai  seracss  and 
commodip/ purchasing  vary  greatly  across  me  agencies.  For  protessionai  sernce  procurements, 
’..oe  "f-percent  geographic  .miarket  generally  ranges  beo.veen  2 anc  5 counties  with  the 
e.xceonon  of  AC  Transit  whose  geograonic  m»ar;<et  scans  10  counties.  The  geograchic  market 
for  commodiry  purcnases  vanes  trem.enaousiy.  ranging  from  ?wo  counties  for  AC  Transit  ana 
B.ART  to  outside  California  for  VIUNI  and  SCCTA.  Tne  results  of  our  geographic  market 
analysis  are  reponed  in  Tables  3.1  to  3.3. 

We  now  rum  back  to  our  methocoiogy  for  measunng  a%-ailabil:r>'.  To  be  narrowly 
tailored,  estimates  of  M/WBE  availability  should  reflect  the  oercent  of  dollars  that  we  would 
e.xpec:  .M/  WBEs  to  receive  'in  the  absence  of  discnmination.  .As  a baseline  for  estimating  the 
percent  of  dollars  that  we  would  expect  \i/W'BEs  to  receive,  we  used  the  percent  of  all  firms 
that  are  owned  by  minorities  or  women.  Tnus.  if  there  were  100  frees  in  the  specialty 
construction  contracting  inaustry  and  10  of  these  f rms  were  owmed  by  minonties.  10  percent 
( 10/ 100  = .10)  of  the  specialty  constriction  contractors  are  .MBEs.  .A1  else  equal,  we  would 
expect  that  roughly  10  percent  of  agency  dollars  spent  on  eiectrtcai  contractors  or 

44 

suDContrac.ors  would  be  received  by  minonr/-owned  speaairy  construenon  contractors. 

Our  analysis,  which  is  described  more  fully  in  the  next  section,  is  based  on  estimates  or 
the  percent  of  all  firms  in  each  2-digit  SIC  code  industry  in  each  counrr  that  are  owned  anc 
operated  by  each  race  or  gender  group.  To  estimate  the  overall  a%-aiiabLliry  of  M/WBEs  tor 


For  3ART  and  SCCTA,  only  one  county  (i.e_  Solano  Councy  and  Santa  Cruz  County, 
respectively)  falls  outside  the  greater  Bay  Area.  As  discussed  in  Chapter  1.  tne  greater  Bay  .Area 
is  defined  to  include  counties  se.'ved  by  the  RTA  memocr  agencies. 

We  discuss  some  caveats  to  this  aoproach  in  the  next  section. 
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:he  :nree  Tiaior  procurement  areas — ronstracuon.  orofessionai  anc  otr.er  sermces.  ana 
purchasing— ;t  was  necessary  to  comome  the  avaiiability  aata  across  tne  indusmes  that 
compnse  tne  Tiaior  procure.men:  areas  ana  across  the  counties  tnat  comprise  the  geographic 
market.  To  do  this,  we  calculated  a weighted  average  ot  the  availaoilip.'  ot  eacn  race  or  genaer 
group  m the  construction  industry,  where  tne  weights  corresponced  to  tne  oe.ment  ot  dollars 
spent  in  eacn  2-digit  SIC  code  industry.  Estimates  were  calculated  in  tne  sam.e  way  tor  sermces 
and  commodities. 

We  men  calculated  the  weightea  average  ot  the  .M/W'BE  avaiiabiiip.'  estimates  tor  the 
three  .major  procurement  areas  in  eacn  county  across  all  of  the  counties  in  the  geographic 
market.  .As  mentioned  eariie.n  firms  in  more  distant  counties  are  less  'a%-a:iable'  than  firms 
in  closer  counties.  To  take  this  into  account,  we  weighted  the  a%-a.uabiiit%-  in  eacn  county  by  the 
e.xtent  to  which  the  agenc/  has  done  business  in  that  county."' 

B.  Estimates  of  the  Current  Availability  of  M/%V'BEs 

We  restnctea  our  m.easure  to  firmis  with  at  least  one  e.m.pioyee  oesides  tne  owpier. 
Firms  'without  e.mployees  are  often  part-time  businesses  that  are  uniikeiy  to  oe  in  a position 
to  perform  most  public-sector  work  due  to  the  bonding,  insurance  and  other  financial 
.'equirements  commanded  in  the  public  sector."^  To  calculate  the  percent  of  hrms  'wuh  at 


This  approach  is  consistent  with  procedures  commonly  used  in  Title  Ml  cases  to  estimate  the 
availability  ot  workers  in  the  geographic  market.  For  further  discussion,  see  Waiter  Connoiiy,  Jr.. 
David  W,  Peterson  and  Michael  J.  Connolly.  Use  of  Statistics  in  Eoual  Empipvmeni  Ooportuniiy 
Litigation  (.Mew  York;  Law  Journal  Seminars  Press,  1939). 

Small  busmesses  report  great  difficulty  in  meeting  prequaiification  requirements  due  to  the:r 
inability  to  obtain  working  capital  bonding  and  insurance.  Taey  arc.  therefore,  precluded  trom 
even  bidding  on  most  public-sector  projects. 
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;e25i  one  employee,  .ve  neec  :o  nave  esnmaces  of  :ne  numoer  of  M,  WBEs  ana  :ne  numoe.'- 
of  ail  firma  '^ih  at  ieaot  one  employee  oesiaes  :ne  oumer. 

V^’e  determinea  :ne  numoer  of  M/’^^’3Es  fromi  :ne  Census  of  Nfinonrv-Qwreu 
Businesses,  a goverr.mient  survey  mat  has  been  conducted  :n  19"2,- 19"“.  1982  and  198'’.  In 
each  of  these  years  me  Census  Bureau  nas  ootamed  estimiates  of  the  nummer  of  M/WBEs  m 
vanous  geographic  areas  and  for  various  mcustres.  To  evaluate  tne  usenuiness  of  the  Census 
data.  It  ;s  imporant  to  unde.’-stanc  how  the  Census  identifies  .\L'WBEs  and  now  Census 
methods  have  changed  beoveen  1982  ana  1987.  Tne  Census  identified  .M/7VBEs  in  1982  ano 
1987  by  identir/ing  from  IRS  records  all  firms  that; 

I 1)  Filed  a Scheauie  C with  their  IRS  10-0  for  tne  given  ta.x  year.  Tnese  firms 
comiprise  ail  moividuai  oroorietorsnios  or  seif-empioyec  individuals  tnat 
reported  income  to  tne  IRS  in  tnat  year. 

(21  Fiiea  Form  1065  for  tne  given  tax  vear.  These  firms  comprise  ail 
partnerships  tnat  reported  incomie  to  the  IRS  in  tnat  year. 

(3)  Filed  a Form  1 120S  for  the  tax  year.  Tnese  firms  com.pr.se  all  Subchapter  S 
corporations  that  reported  income  to  the  IRS  in  that  year.  .B  Subchapter  S 
corooration  is  one  mat  is  treated  as  a oa.'tnershiD  for  tax  purposes. 

Eacn  of  these  tax  returns  contains  tne  social  security  numioertsi  of  me  mcividuaUs)  tiling  me 

return  (this  would  be  a single  individual  for  Schedule  C*s.  nvo  or  m.ore  individuals  tor 

partnerships  and  one  or  more  individuals  for  Subchapter  S corporations).  Tne  Census  uses 

these  social  secunry  numbers  to  identify  the  race  and  genaer  of  the  corresoonding  individuals 

from  Social  Security  .Administration  .mcords.  L'ntil  1981.  social  security  applications  .-equestec 

that  indimduais  idenafy  their  race  as  white.  .African  .American  or  other.  Tne  Ce.nsus  identitiec 
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.Asians.  H'spamcs  and  Native  Americans  :romi  a combination  ot  examining  surnames  ana 
selective  m.ail  surveys.  '■ 

Tnis  process  e.xciudes  individuals  ^vno  own  Drt%-a:e  coroorations  :nat  are  not  organized 
as  Subcnapter  S corporations  since  social  secuntv'  num.oers  are  not  requested  by  the  IRS  from 
Individuals  who  file  Form  1120  corporate  :a.x  returns.  In  1982  anc  premous  years,  the  Census 
atte.m.ptec  to  identify  non-Subchapter  5 coroorations  from  \i.  ^V1BE  directories  ana 

other  sources.  This  process,  however,  '.vas  ad  noc  and  .may  not  have  succeeded  in  counting  aii 
.M/AV"BEs.  .As  a result,  the  Ce.nsus  aecided  to  suspenc  any  atte.mpt  to  count  .M/WBEs  that  file 
Form  1120  corporate  tax  .returns  for  the  1987  Census.  .Another  cifference  benveen  1982  and 
1987  IS  tnat  tine  Ce.nsus  counted  all  firm.s  tnat  reportec  business  receipts  greater  than  zero  ;n 
1982  while  only  counting  firms  that  reportec  business  receiots  of  5500  or  more  in  1987.  .As  a 
result  of  these  changes,  tne  1982  ana  1987  Censuses  are  not  str.ctly  comoarabie  since  198“ 
e.xciudes  i a)  non-Subchapter  3 Corporations  and  (b)  ail  fiirnis  '.vuh  business  receipts  of  less 
man  5500.  Tne  Census  has  reported  1982  national  ilgiures  that  e.xciude  non-Subchapter  S 


* For  e.xninpie.  '.n  the  case  of  Hispanics.  ir.s  Census  icenciued  fi.'m  ■■‘•no  had  indicacea 

■.hcu-  race  as  Hispanic  or  Other  on  ihc  social  secuncy  appiicatioa  or  wnose  last  names  correspondea 
lo  a maste.'  list  of  Hispanic  surnames.  The  Census  then  sent  a maii  sur.ey  co  a stratified  iompie  zi 
laese  firms  to  estimate  the  number  of  Hisoanic  firms.  In  the  case  of  tlrms  'Aith  paid  empioyces. 
surveys  '*ere  seat  to  at  lea.st  one  out  of  every  tv.o  firms.  A similar  approacn  A-as  taken  with 
.Asians. 


For  the  purposes  of  our  availability  calculations,  we  have  followea  the  .^t/^V"3E  delmiticns 
used  In  die  1987  Census  of  .Minonev  and  Woman-Owned  Businesses.  .According  to  the  Census,  an 
MBE  is  a business  that  is  at  least  50  percent  ow-ned  and  centroUed  bv  members  of  the  tollowmg 
groups:  .African  .Amencans  persons  haN-ing  ongins  m any  of  the  Black  .African  racial 

groups),  Hispanics  (f.e.,  Cuban.  Nfe.xican.  Puerto  Rican.  Latin  .Arac.rcan.  European  Spanish  ibut 
not  Portuguese),  and  other  Hispanic  origins  and  cultures),  .Asians  and  other  mmomies  ((.<?..  .Asian 
and  Pacific  Islander,  ancestral  groups  of  .Asian  Indians.  Chinese.  Japanese.  Filipino,  Hawaiian, 
and  other  .Asian  or  Pacific  Islander:  and  .Native  .Amencan  ancestral  groups  oi  Aieut.  Eskimo  ana 
.Amercan  Indian  — thus,  .Native  .Americans  are  included  in  '.Asians  and  other  minorities'  by  the 
Census  Bureau).  .According  to  the  Census,  a WBE  is  a business  mat  ;s  at  least  lO  percent  owned 
and  controlled  by  women. 
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Corporauons  and  firms  wi:h  business  receipts  of  less  than  5500  anc  are  merefore  comparable 
:o  the  ',987  data.  These  differences  have  iittle  effect  on  the  numi'oer  of  firm.s  counted  by  the 
Census  since,  in  I98Z.  iess  than  two  percent  of  miinorip/  firms  'vere  L 120  Corporations  or  hac 
business  receipts  of  less  than  5500. 

We  have  obtained  unpublished  data  from  the  Census  on  the  numiber  of  M/WTEs  by 
county  and  by  two-aigit  SIC  code  industry  for  1987.  The  most  comiparabie  data  on  tne 
population  of  ail  firms  were  the  Countv  Business  Patterns  data,  which  repoms  the  numiber  o: 
establishments  with  paid  em.ployees.  It  should  be  noted  that  Counm  Business  Pattern  data 
differ  from  the  Census  of  Minority  and  Women-Owried  Business  data  in  that  Countv  Business 
Patterns  counts  estaoiishments  while  Census  of  Minorir/  and  Women-CK^med  Busines.ses 
counts  firms.  .Aui  establishment  is  a unique  physical  location  of  a firm..  Larger  rfims  often  have 
several  physical  locations  or  establishments  where  work  is  carried  out.  a practical  miatter. 
this  distinction  is  not  imponant  since  the  average  number  of  establishments  per  firm  is  very 
small  so  that  the  total  number  of  firms  is  only  slightly  smaller  than  the  total  num.ber  ot 
establishmients  in  most  industries.  The  Countv  Business  Patterns  oata  are  asmiiabie  yearly  anc 
contain  information  for  each  county  and  each  industry.  Because  of  errors  in  the  1987  data  tape 
created  by  the  Census,  we  used  the  1988  data.  We  estimated  the  number  of  .M/WTEs  in  1990 
under  the  assumption  that  the  growtn  in  M/WBEs  between  1987  and  1988  was  the  same  as  me 
annual  growth  between  1982  and  1987.'^^  In  addition,  we  have  used  grcA'.'th  rates  in  me 
percent  of  M/WBEs  between  1982  and  1987  to  estimate  the  percent  of  M/WBEs  in  1990.  me 
year  relevant  to  this  study. 


Based  oa  each  individual  race  and  se.x  group. 
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Using  :he  Census  of  Vfinonrv  Business  da:a  and  :he  Counrv  Business  Pai:^ 


ems  data,  -.'.e 

nave  caicalated  the  percent  of  ail  firms  with  paid  employees  that  are  minority  or  women- 
owned  for  eacn  county  in  each  2-digit  SIC  code  industry  and  each  counp/.  For  example.  :ne 
estimated  percent  of  firms  that  are  .African  .American-owned  for  each  county  and  industry  is 
given  by; 


-Vumber  of  .African  .American-owned  businesses  with  payroll  fromi 

.A^  ^ = Census  of  Minontv  Businesses 

Numiber  of  establishments  with  payroll  from  Counrv  Business  Patterns 

where  ".A’  denotes  Availability,  the  subscript  "a"  denotes  Airican  .Americans  and  the  subscrlot 
'c'  denotes  the  county  and  T denotes  the  industry. 

We  calculated  the  availability  figures  in  exactly  the  same  way  for  women.  However,  an 
adjustm.ent  was  required  for  the  Hispanic  and  .Asian  figures.  The  methods  used  by  tne  Ce.nsus 
to  identify  .Asian  and  Hispanic  businesses  are  less  precise  than  tnose  used  for  .African 
.Americans  and  women  for  the  reasons  discussed  above.  Tne  Census  surveyed  73.000  firmiS  to 
deternune  their  race  and  ethnicity.  .As  a result  of  this  survey,  they  estimated  that  they  nac 
missed  19.6  percent  of  the  Hispanic  firms  with  paid  employees  and  21.4-  percent  of  the  .Asian 
firms  with  paid  employees.  We  therefore  increased  our  availability  percentages  to  account  tor 
these  undercounts.^^ 


Ses  Bureau  of  the  Census.  .Survey  of  Minorirv-Qwned  Business  Encerorises:  Hispanics, 
■Appendix  D and  Survey  of  Minoruv-Qwned  Business  Enterprises:  .Asians.  .Appendix  D,  lor 
further  discussion.  .According  to  unpublished  Census  data,  20,210  Hispanic  firms  w-ith  pavxoil 
were  not  counted  and  82,908  were  counted;  26,260  Asian  firms  with  payroll  were  not  counted  ar.c 
96.457  were  counted. 
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Table  3.4  repons  rhe  1990  esiimares  of  M/\VBE  avaiiabiiip-'  for  che  four  .Tiajor 
race;  genaer  grouDS  ii.e..  .-\:'ncan  .Americans,  Hisoanics.  .Aiians  (including  Native  .Americans) 
and  wcnaenj  by  major  procurement  category  (i.e.,  construction,  professional  and  other  services, 
and  commodity  purchasing;.  .As  shown  in  the  table,  the  avuiiability  of  M/\VBEs  vanes  greatly 
across  industnes  and  race/gender  groups  for  eacn  agency.  These  discrepancies  are  due  to  the 
fact  that  the  geographic  market  areas  (at  me  county  level)  and  industnes  ('at  the  2-digit  SIC 
level)  from  which  the  agencies  procure  the  preponderance  of  their  goods  and  services  differ 
for  eacn  agency.  For  e.xample.  m construction.  .African  .Amencan  availability  ranges  from  0.*'9 
percent  for  SCCT.A  to  6.11  percent  for  .VIUNT.  Hispanic  availability  ranges  from  1.64  percent 
for  GGBHdbTD  to  10.79  percent  for  SGCT.A.  and  the  a%-ailability  of  women-owned 
construction  firms  ranges  from  i.73  percent  for  SGGT.A  to  18.11  percent  for  .MUNI.  There  ;s 
less  vanation  in  the  availability  of  .Asian-owned  construction  firms  among  the  agencies;  .Asian 
availability  ranges  from  1.35  percent  for  .AC  Transit  to  4.77  pe.ment  for  BAfRT.  In  general, 
however,  women-owned  firms  are  the  most  available  to  the  RT.A  agencies  while  .African 
■Ame.rcan-owned  firms  are  the  least  available.  In  professional  services,  '•'.nth  the  e.xception  of 
SAMTR.ANS,  women  are  the  most  available  of  all  the  .M/WBE  groups."^  In  commodity 
purchasing,  women  and/or  Asians  are  the  most  available  to  the  agencies. 


Tne  availability  of  Hispanic  and  Asian-owned  ss.-vice  Finns  is  e.-tcepcionaJly  high  for 
SANlTRAuNS  due  to  ihc  fact  that  SAMTRANS  procures  a large  portion  ot  its  sendees  irom  sIC 
code  41  (I.C.,  local  and  interurban  passenger  transit).  The  firms  in  this  particular  2-digil  sIC 
industry,  located  within  the  counties  that  comprise  SAMTR.ANS’  geographic  market  area,  are 
predominantly  owned  by  Hispanics  and  .Asians,  according  to  the  Census  data  described  earlier. 
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C.  Estimates  of  the  Availability  of  MBEs  But-For  Discrimination 

Pne  avaiiabiliry  figures  reporLed  aocve  reoresent  :ne  minorry  ana  women-ownec  firnas 
:natwere  :n  existence  and  that  had  paid  employees  during  the  period  under  examination.  But 
these  fig’jres  maybe  artificially  depressed  because  discrimination  .may  have  reduced  the  supply 
of  minonty  and  women  businesses.  Pae  emdence  presented  in  Chapter  5 strongly  suggests  that 
minorities  have  been  subject  to  various  form.s  of  discrimination  mat  would  reduce  the  supply 
of  minonty  firms  by:  (a)  deterring  somie  firms  from  ever  starting  and  (b)  e.xpediting  the  failure 
of  firms  that  do  start. 

Phis  section  reports  the  result  of  our  quantificatioh  of  the  extent  to  which 
discrimination  has  depressed  the  supply  of  MBEs  and  our  estimates  of  the  availability  of 
MBEs  "but-for"  discrimination.'"  We  use  these  results  to  estimate  what  the  availability  of 
-MBEs  would  be  at  the  current  time  if  minorities  were  not  affected  by  discrimination.  To  make 
the  discussion  easier,  we  focus  on  .African  .Americans.  Our  basic  approach  to  determining 
potential  availability  involves  two  key  steps.  In  the  first  step,  we  examine  whether  there  is  a 
difference  between  the  actual  rate  of  .Afncan  .American  self-emoioymient  and  the  rate  of 
•African  .American  self-employment  that  we  would  e.xpec:  if  .African  .Americans  were  as  likely 
to  become  self-employed  as  "similarly  situated"  whites.'-^  To  determine  wnether  .Alrican 
.Americans  and  whites  are  similarly  situated  we  have  compared  their  educational  levels. 


We  have  act  taken  a similar  approach  for  women  because  the  formation  of  businesses  by 
women  over  tune  is  linked  with  their  voluntary  participation  In  the  workforce.  Changes  in  temaie 
labor-force'  participation  over  ume  make  it  very  diflicuit  to  discern  the  e.xtenc  to  which  the 
underrepresentation  of  female-owned  businesses  is  due  to  discrimination  or  the  changing  roie  of 
women  in  the  workforce. 

Pne  self-employed  include  all  sole  proprietors,  all  partners,  and  most  owners  of  small 
corporations.  We  restricted  our  analvsis  to  full-time  business  owners. 
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■•vherher  or  not  they  are  marned,  :he:r  ages,  ana  measures  of  :he:r  financial  assets  'e.g.. 
■•vnetner  they  own  a home,  the  amount  of  interest  ana  divadenc  :ncome  reoorted).  We  fine 
mat  .Aincan  .Americans  are  seif-emoloyed  at  a statistically  significantly  lower  rate  than 
"sirmlariy  situated"  whites. 

W'e  recognize  that  some  of  the  observed  differences  bemveen  the  actual  and  expectec 
.Aincan  .American  self-employment  may  be  attributable  to  factors  that  we  cannot  obser^/e  m 
the  data,  such  as  detailed  educational  levels,  training,  and  bac.kground  (e.g..  family  and  work) 
that  are  conducive  to  the  establishment  of  businesses.  Consecuentiy.  on  the  basis  of  this 
analysis  alone,  we  cannot  be  cenain  that  the  difference  between  the  actual  and  expected  rates 
of  .African  .Amencan  self-employment  is  due  to  discnmmation.  In  the  second  step  of  the 
analysis,  we  ask  whether  the  underrepresentation  of  .African  .Americans  in  self-employment 
IS  associated  with  more  or  less  objective  measures  of  contemporary  discmmination.  We 
compare  the  difference  between  the  actual  and  e.xpected  rate  of  .African  .American  self- 
employment  across  metropolitan  areas  with  two  measures  of  discnminaiion:  the  ratio  of 
pnvate  discrimination  suits  to  total  suits:  and  the  ratio  of  .African  .American  nouriy  wages  to 
white  hourly  wages.  We  find  that  metropolitan  areas  that  have  a relatively  large  propor.ion 
of  private  discrimination  suits  and  a relatively  low  African  American  hourly  wage,  tend  to  have 
a relatively  large  underrepresentation  of  .African  .Americans  in  seif-empioyment. 

In  the  third  subsection,  we  show  that  .M/WBEs  tend  to  be  smaller  man  non-M/WBEs. 
.M/W'BEs  are  much  less  likely  to  have  paid  employees  than  non-M/WBEs.  Were 
discriminatory  barriers  eliminated,  it  is  likely  that  many  of  these  smaller  M/WBEs  could 
expand  and  thereby  increase  the  availability  of  M/WBEs  with  paid  employees. 
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1.  Statistical  Annlv<;is  of  Afrcan  Arnerc2n  vs.  Wnite  Se!:-Er~:o!OVTT'.er:r 
Tne  sourcs  of  data  for  our  analysis  '.va5  the  Current  Population  Surveys  'CPS'i 
conducted  by  the  U.S.  Bureau  of  the  Census.  The  CPS  contains  cata  on  aoproximately  "O.OOC 
households  which  are  surveyed  periodically  during  the  year  on  a rotating  basis.  We  used  a 
snapshot  of  these  housenolds  from  .March  of  the  years  included  in  the  analysis.  Tne  analysis 
reponed  below  uses  annual  CPS  data  from  1986  to  1990. 

For  each  year,  we  obtained  information  on  full-time  (.more  than  35  hours  per  week; 
workers  who  lived  in  metropolitan  statistical  areas  ana  wno  were  IS  years  or  older.  We  also 
excluded  individuals  wno  worked  for  the  public  sector.  There  were  appro.ximateiy  -0,000 
individuals  in  each  year  of  CPS  data  we  examined,  giving  us  a total  sample  of  192,"- 1 
individuals.  For  each  of  these  individuals  CPS  reporiS  a variety  of  information  including  race 
(white.  .Ajhican  .^erican.  Hispanic,  .Asian),  whether  the  individual  works  for  someone  eise 
(i.e..  a wage  worker)  or  works  for  herself  (i.e..  self-employed),-"  and  vanous  demographic 
and  economic  charactenstics.  The  self-employed  include  sole  propnetors.  members  of 
oartnerships  and  owners  of  small  corporations. 

We  estimated  the  probability  of  self-employment  for  whites  using  a standard  statistical 
technique  for  estimating  probabilities  known  as  logit  analysis.  Tne.'-e  were  166.922 
observations  on  whites.  We  assumed  that  the  probability  of  self-employment  depends  on 
demographic  characteristics  (e.g.,  male  vs.  female,  married  vs.  unmanned,  age),  human  capita, 
(education),  and  the  availability  of  capital  that  could  be  used  to  stan  a business  (e.g.,  dividenc 


^ Some  people,  of  course,  have  more  than  one  job  and  could  be  both  wage  workers  and  self- 
employed.  An  individual  is  classified  as  self-employed  for  the  purposes  of  this  study  if  he  obtains 
the  majority  of  his  earnings  from  seif-employment.  Indiriduais  who  arc  self-employed  as  a 
second  iob  would  not  be  counted  among  the  self-employed  for  this  purpose. 
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ana  interes:  income,  wheiher  :he  individuai  ow-ns  a hom.ei.  We  aiso  considered  ihree  major 
inausrr.es;  consmaciion.  purchasing,  and  proressionai  and  ocner  services,  since  ihe  prospecis 
:or  snarling  ausmesses  ;n  ihese  indusines  probabiy  diffe.n"-  These  possible  ceierminanis  o: 
self-e.mploymenr.vere  cnosen  because  iney  correspona  :o  factors  mat  other  srudies  have  tounc 
to  be  imponant  and  because  data  are  available  on  them  in  the  C?S.'°  We  men  pe.normed 
a logistic  regression  between  whether  an  individual  in  our  sample  was  self-em.pioyed  and  these 
possible  determinants  of  self-e.mployment.  We  found  that  all  of  these  possible  determinants 
were  highly  correlated  with  whether  an  individual  w-as  self-e.mpioyed.  Consistent  with  other 
studies,  .more  highiy-eaucated  individuals  and  persons  -vvith  greater  net  worth  ( proxied  by  the 
level  of  interest  and  dimded  income  and  wnether  tney  owned  meir  O'.vn  hom.e)  w’ere  more 
likely  to  be  self-e.mployed. 

Our  analysis  of  self-employment  for  whites  gave  us  a formula— oased  on  the  esti.matec 
logit  regression  between  whether  an  individual  was  self-empioyea  and  the  possible 
determinants  of  self-employment— for  the  probability  that  an  indivadual  with  par.icuiar 
characteristics  (education,  age.  wealth,  etc.)  would  be  self-e.mpioyed.  We  examined  a sample 
of  18,820  Afncan  .Amencan  individuals  drawm  from  the  same  CPS  data  as  the  white  individuals 
examined  above.  We  used  the  formula  to  calculate  the  likelihood  that  these  .African  .-American 
individuals  would  be  self-employed  given  their  characteristics  (education,  age.  wealtn.  etc., 
Tnese  calculations  give  us  the  rate  of  .African  American  self-employment  if  .African  .Am.e.ncans 


TTiesc  industries  were  chosen  because  they  correspond  to  the  three  .-r.ajor  groupings  used  :cr 
our  utilization  and  avaiiability  anaiyses. 

For  example,  see  David  S.  Evans  and  Linda  S.  Leighton,  "Some  Empirical  .-^-spects  of 
Entrepreneurship.'  American  Economic  Reriew,  June  1989  and  the  studies  citea  '..■'.erem. 
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'-vere  as  likely  :o  become  self-employed  as  similarly  situated  whites  (where  similarly  situatec 
is  based  on  having  the  same  value  of  education,  age.  wealth,  etc.)  We  then  compared  the 
estimated  .Airican  .American  self-employment  rate  to  the  actual  .Airican  .American  self- 
employment  rate.  In  all  cases,  the  actual  .African  .American  seif-em.pioyment  rate  was 
substantially  less  than  the  e.xpected  self-employment  rate  based  on  similarly  situated  whites. 
Overall,  African  .Amencans  had  a 3.3  percent  self-employment  rate,  had  they  been  white,  our 
model  predicts  their  self-employment  rate  at  7 percent— over  twice  as  high.  One  possible 
e.xplanation  for  this  dispanty  is  that  discrimination  reduces  the  opportunity  for  .African 
.-American  self-employment. 

We  calculated  the  estimated  .African  .American  self-e.mpioyment  rate  as  a percent  of 
the  actual  Airican  .American  self-employment  rate  for  every  metropolitan  area  and  for  each 
major  industry— construction,  purchasing,  and  professional  ser/ices.  The  more  this  ratio 
e.xceeds  100  percent,  the  greater  is  the  underrepresentation  of  .ATican  .-Ane.ricans  in  self- 
employment  after  controlling  for  the  factors  mentioned  above.  For  e.xample  a ratio  of  150 
percent  implies  that  the  estimated. Arican  American self-em.ploym.ent  rate  is  50  percent  higher 
than  the  actual  .Arican  American  self-employment  rate.  We  did  not  have  a sufficient  nummer 
of  observations  to  make  these  comparisons  for  each  of  the  major  industries  in  the  geographic 
market  areas  relevant  to  RTA  procurements.  National  figures,  however,  show  that  there  are 
some  major  differences  in  actual  and  potential  availability  between  the  .major  industnes.  For 
construction,  we  found  that  the  estimated  African  American  rate  was  77.7  percent  more  than 
the  actual  rate.  For  professional  services,  the  estimated  .Arican  Amencan  rate  was  128. . 
percent  more  than  the  actual  rate.  For  purchasing,  the  estimated  .Arican  American  rate  was 
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201.3  percent  higher  man  :he  actual  rate.  Thus,  on  a national  basis  the  largest  disoaritv 
oetween  actual  and  potential  avaiiabiiity  is  in  commodities.  This  result  is  not  surprising  since 
I'ederai.  state,  and  local  M/WTE  programs  have,  since  the  mid-1970s,  heloed  stimulate  the 
tormation  ot  M/ WBEs  in  construction  and.  to  a lesser  extent,  professional  services.  Tnere  are 
'.imited  federal  or  state  goal  programs  for  commodity  firms. 

We  performed  similar  calculations  for  Hispanics  and  .Asians  on  a national  basis.  For 
construction,  we  found  that  the  estimated  Hispamc  rate  was  35.6  percent  more  than  the  actual 
rate;  3.7  percent  more  for  services;  and  6.6  percent  for  commodities.  For  .Asians,  actual 
availabiiiry  slightly  e.xceeds  estimated  availability. 

Tiese  calculations  have  several  limitations.  First,  the  CPS  provides  fairiy  limited  data 
on  personal  charactenstics  that  might  be  associated  with  going  into  seif-emipiovment.  If  there 
are  other  imponant  characteristics,  and  if  whites  tend  to  have  relatively  more  of  these 
charactenstics  than  .African  .Americans,  the  difference  between  the  estimated  and  actual 
.African  .American  seif-empioyment  rates  could  be  due  to  these  charactenstics  rather  than 
discrimination.  Second,  it  is  impossible  to  determine  whether  the  underrepresentation  of 
.African  .Amencans  in  self-employment  is  due  to  contemporary  discrimination,  the  effects  ot 
past  societal  discrimination  or  cultural  differences  between  ethnic  groups.  In  me  next  section, 
however,  we  present  some  eridence  that  the  underrepresentation  of  .African-Americans  in  seif- 
empioyment  is  correlated  with  measures  of  contemporary  discnnunation.  Tnis  gives  us  some 
indication  that  the  disparities  that  we  have  identified  are  at  least  panly  the  resui:  of 
discrimination. 
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2.  Relationship  hg^.veer.  Di!:Dariies  and  ntvr"— iination 

We  obtained  data  on  the  number  ot  discrimunation  suits  and  total  suits  tor  each  judicial 
uistnct.  We  combined  these  judicial  districts  so  that  they  corresDonced  rcuginiy  to 
metropolitan  statistical  areas.''  For  eacn  metrooolitan  area,  we  tnen  calculated  t.he  ratio 
ot  discr.rmnation  suns  to  total  suits.  We  limited  discrimination  suits  to  pnvate  suits  since  the 
tiling  of  discr.mination  suits  by  public  officials  is  more  likely  to  be  affected  by  political 
differences  across  judicial  districts.  We  then  examined  the  correlation  between  the  ratio  of 
estimated  and  actual  seif-employment  and  the  ratio  of  prwate  discr.mination  suits  to  all  suits 
across  m.etropolitan  statistical  areas.  We  found  that  there  was  a statistically  signincant 
(.signif  cant  at  the  five  percent  level  or  better)  positive  correlation  betw-een  the  extent  to  which 
estimated  .-African  .American  seif-employment  e.xceeds  actual  .-African  .-American  self- 
employment  and  the  proportion  of  judicial  suits  that  involve  claims  of  private  discrimination. 

We  examined  another  possible  measure  of  discrimination.  We  calculated  the  ratio  of 
the  average  wage  for  hourly  .-African  American  workers  to  the  average  wage  for  hourly  white 
workers  for  each  metropolitan  area.  We  chose  hourly  workers  since  tney  generally  reauire 
fewer  skills  and  quaiifcations  than  salaned  workers;  therefore,  it  is  more  reasonable  to 
attnbute  disparities  between  African  American  and  white  wages  for  hourly  workers  to 
discnininatiorL  We  then  examined  the  correlation  between  the  magnitude  of  the  wage 
dispanty  and  the  magnitude  of  the  underrepresentation  of  .African  .Americans  in  seif- 


It  was  aoc  possible  to  assign  judicial  districts  to  a unique  metropolitan  area  since  the 
metropolitan  boundaries  sometimes  cut  across  judicial  district  boundaries.  In  these  coses,  we 
assigned  the  judicial  distnct  to  the  metropolitan  area  that  included  the  maioriry  of  the  judicial 
district. 
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employment.  .Again,  we  found  a highly  stansdcaliy  sigmncani  positive  correlation  beoA-een  the 

7.V0. 

3.  Comoanson  of  F'r-n  Sines  Across  Race  'Gender  Groups 

In  the  pre'/ious  two  subsections,  we  nave  e.xamined  the  effect  of  discrimination  on  tne 
numoer  of  businesses  operated  by  minonties.  We  found  that  discr.mination  has  suppressed 
the  number  of  businesses  operated  by  .African  .Amiericans  and.  to  a m.uch  lesser  extent,  by 
Hispamcs.  In  this  subsection,  we  show  that  there  is  a disparity  oerveen  the  percent  of 
Dusinesses  operated  by  minorities  and  women  and  the  percent  of  businesses  wuk  paid 
employess  operated  by  minorities  and  women.  Table  3.5  repors  the  percent  of  businesses 
operated  by  .M/WBEs  and  the  percent  of  businesses  with  paid  employees  operated  by 
M/\VEEs  for  each  of  the  major  procurement  areas  and  for  each  of  the  race/gender  groups. 
These  hrares  are  basea  on  national  data  for  1987  since  locai  data  are  not  available.  For 
example,  nationally,  .MBEs  operated  6.6  percent  of  construction  firms  out  only  5.3  pe.'’cent  of 
construction  firms  with  paid  employees.  Tne  disparities  oetween  the  percent  of  all  firms 
operated  by  .M/W'BEs  and  the  percent  of  f rms  with  paid  e.mployees  operated  by  M/WBEs  are 
especially  large  for  Airican  .Americans  and  women  in  purchasing—  while  2.4  percent  of  all 
commodity  firms  owned  by  .African  .Ame.ricans,  only  1.6  percent  were  arms  with  paid 
employees.  Women  operated  29.2  percent  of  all  commodity  arms,  but  only  20.6  percent  of 
firms  with  paid  employees. 

4.  Calculating  Potential  .Availability 

Tne  analysis  described  above  can  be  used  to  estimate  the  e.xient  to  which  current  actual 
availability  falls  short  of  potential  availabilitv'  for  the  greater  Bay  .Area.  Table  3.6  reports  the 
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percent  by  which  potential  availabiiiry  exceeds  actual  availaoiiir/  for  eacn  of  the  three  maior 
procurement  areas.  To  estimate  potential  M/WBE  availabiiiry.  it  is  hrst  necessary  to 
determune  the  percent  oi all  firms  li.e..  with  or  -.vithout  paid  e.mployees ) operated  by  .Vl/\VBEs 
available  to  each  agency.  Tnis  is  done  by  multiplying  actual  availabiliny  (reported  in  Table  3 A) 
by  the  corresponding  ratio  of  all  firms  lo  firms  '-virh  paid  employees  t reoorted  in  Column  (5)  of 
Table  The  estimated  percent  of  businesses  that  would  be  owmed  by  minorities  or 

women  in  the  absence  of  discrimination  can  then  be  determined  by  multiplmng  the  resulting 
figures  with  the  appropnate  multipliers  which  can  be  derived  from  t.ne  percentages  reported 
in  Table  3.6. 


By  doing  this,  wc  are  assuming  that  the  ratio  of  the  percent  of  all  firms  to  the  percent  of 
firms  ’Vith  paid  employees  operated  by  .M/WBEs  Is  the  same  for  the  RTA  agencies  as  it  is 
nationally. 
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CHAPTER  4 

COMPARISON  OF  AVAILABILITY  AND 
utilization  OF  MINORITY  AND 
WOMEN-OWN’ED  FIRMS  IN 
THE  RTA’S  GEOGR.APHIC  MARKET 


s chapter  examines  wnether  turns  owned  by  minorities  and  women  would  be 
underutilized  m the  absence  of  the  affirmative  action  goal  programs  currently  used  by  the 

= goods  and  services.  Tne  best  way  to  determine  whether 

•M/WBEs  would  be  undenatilized  in  the  absence  of  these  programs  would  be  to  e.xamine  RTA 
ents  that  were  not  suoject  to  such  goals  program.  Tnat  is  not  feasible  because  the 
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RTA  member  agencies  have  naa.  since  ;he  eariv  1980s.  goal  orograms  mat  appiied  to  almost 
ail  of  their  procurements.  .Although  several  agencies  have  suspenced  their  programs  for 
nonfederally  funded  procuremienis  since  the  C.'oson  decision,  too  few  nonfederally  funded 
procurements  have  been  made  to  provide  the  basis  for  a statistically  reliable  analysis. 

Without  agency-specific  information  on  procurements  in  the  acsence  of  M/W'BE  goal 
programs,  there  are  tv/o  sources  of  evidence  on  the  utilization  of  M/W^Es  ^v^:hout  such 
affirmative  action  programs.  First,  several  public  agencies  in  the  Bay  .Area  procure  goods  ana 
services  from  geographic  and  procurement  markets  that  are  similar  to  those  of  the  RTA 
member  agencies.  Evidence  that  these  agencies  have  underutilized  M/WBEs  in  the  absence 
of  goal  programs  is  consistent  with  the  view  that  marketplace  discrimination  makes  it  difficult 
for  .M/WBEs  to  obtain  public-sector  work.  We  have  completed  studies  of  M/WBE  utilization 
for  .Aameda  County,  Contra  Costa  County  and  the  City  of  Hav.vard.'^  These  puolic 
agencies  have  conducted  procurements  without  .M/WBE  affrmative  action  programs  in  recent 
years.  Tney  therefore  provide  useful  information  on  what  the  race  and  gender  composition 
of  the  procurement  by  RT-\  member  agencies  would  be  m the  absence  of  the  current  DBE 
programs. 

The  pnvaie  sector  is  the  second  source  of  information.  Looking  at  the  private  sector 
IS  informative  because  discriminatory  practices  that  limit  the  ability  of  M/WBEs  to  compete 
in  the  public  sector  also  limit  their  ability  to  compete  in  the  private  sector:  for  e.xampie. 
discrimination  in  commercial  lending  affects  the  availability  of  working  capital  for  M/WBEs 


Wc  have  also  conducted  a study  for  the  San  Francisco  Redevelopment  Agency.  The 
Redevelopment  Agency  has  maintained  aggressive  racc/gender-consdoiis  NtAVBE  programs 
following  Croson.  preventing  us  from  studying  Agency  utilization  in  the  acsence  of  a program. 
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constrac'ion  tirms  who  do  private  or  ouoiic  work  (see  Chaoter  5'i.  Moreover,  with  rare 
exceptions,  the  private  sector  does  not  nave  atfirmative  action  progra.ms  tor  M,WBcs; 
therefore  the  private  sector  provides  a picture  of  M/WBE  utilization  in  the  absence  of  sucn 
programs. 

Tnis  cnapter  is  organuea  as  follows.  In  Section  .A,  we  aiscuss  our  general  .metnodoiogy 
for  determining  whether  M/WBEs  have  been  underutilized  in  me  puolic  ana  orivate  sectors. 
In  Section  B,  we  summarize  our  findings  concerning  disparities  in  private-sector  contracting 
in  the  geographic  areas  and  indusmes  from  which  the  RTA  memoer  agencies  procure  goods 
and  services.  In  Section  C.  we  summarize  our  findings  concerning  disparities  in  public-sector 
contracting  in  .Alameda  Counr/,  Contra  Costa  Counties  and  the  City  of  Hayward.  Section  D 
summanzes  our  conclusions. 

A.  .Measuring  Disparities 

Tnis  section  describes  our  general  miethodology  for  oetermiining  whether  M/WBEs 
have  been  underutilized.  To  better  understand  this  issue,  we  consider  several  simmie 
exam.ples.  Suppose  that  there  are  one  million  firms  available  to  do  ousiness  with  the  RT.A 
agencies  and  that  each  one  of  these  firms  has  exactly  the  same  qualifications.  Each  firm  is  or 
the  same  size,  e.xperience.  capitalization  and  so  forth.  But  some  of  the  firm  owners  are  .Atrican 
.American  and  others  are  white.  Let  us  suppose  that  25  percent  are  .African  .Ame.ucan  and  : 
percent  are  white.  When  an  agency  has  to  select  a contractor  to  do  a job  (or  when  the  agency  s 
prime  contractors  have  to  select  subcontractors),  we  can.  for  this  simple  and  obviously 
unrealistic  world,  thinkfof  an  agency  (or  their  prime  contractors)  as  selecting  a firm  rrom  this 
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large  pool  of  equally  qualified  firms. Suppose  an  agenc/  has  :o  choose  100  comrac:ors 
from  this  pool.  How  many  of  these  contractors  will  be  .African  .American-o%vned  firms  and  how 
many  will  be  white-owned  firms?  The  answer  is.  we  do  not  know  for  sure.  Depending  uoon 
how  it  picks  from  this  pool  it  might  sometimes,  as  a result  of  chance,  pick  predominantly 
.African  .Amencan  or  predominately  white  firms.  But  we  know,  from  the  laws  of  probabilirv'. 
that  "on  average"— over  the  many  times  that  an  agency  goes  out  and  chooses  100  contractors— -it 
will  get  25  .Aincan  .American-owned  firms  and  75  white-owned  firms.  However,  it  would  not 
oe  surpnsmg  if  an  agency  sometimes  got  20  African  .American  firms  or  sometimes  30. 

^VTiat  if  an  agency  chose  only  one  .African  .American  contractor  out  of  100  contractors? 
Could  this  be  due  to  chance?  It  could,  but  the  likelihood  of  this  happening  is  so  low  that  we 
would  be  very  surpnsed.  It  turns  out  that  the  probability  of  picking  only  one  .African  Amierican 
contractor  out  of  100  contractors,  when  25  percent  of  the  contractors  are  .African  .Ame.'-ican. 
IS  less  than  one  in  one  million.  In  this  case,  statisticians  would  say  that  the  result  is  so  unusual 
that  it  probably  is  not  due  to  chance.  For  any  particular  number  of  .-African  .-American 
contractors  chosen,  it  is  possible,  using  elementary  statistical  metinods.  to  determine  whether 
the  number  is  so  unusual  that  it  is  not  likely  to  be  due  to  the  normal  luck  of  the  draw.°^  I: 
.African  .Americans  were  chosen  infrequently,  we  would  suspect  that  the  game  of  pic.king  firms 


This  simple  example  corresponds  to  what  is  known  in  statistics  as  an  am  model.  You  have 
an  um  with  one  million  black  and  white  balls  in  a proportion  of  25  percent  and  75  percent.  You 
pick  100  balls  at  a time  from  this  um.  Statistical  theory  examines  the  likelihood  of  the  proportion 
of  black  and  white  bails  in  this  'sample'  of  100  bails  differing  from  the  proportion  oi  black  and 
white  balls  in  the  'population'  of  1 million  balls. 


The  particular  method  here  is  known  as  the  binomial  formula  which  gives  the  probability  ot 
any  particular  number  of  choices  from  a given  number  of  draws. 
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is  noc  being  played  fairly— :he  peoole  picking  ;he  firms  are  imennonally  shying  away  from  :he 
-Afncan  .Ajnencan  firms  or  ihere  is  someihing  :ha:  makes  it  harder  for  these  firmis  to  get 
cnosen. 

Tne  problem  with  the  example  we  have  just  given  is  that  there  are  likely  to  be 
substantial  differences  between  the  firms  that  an  agencr/  can  choose,  even  after  an  agency 
narrows  the  population  of  firms  down  to  those  firms  they  deem  responsive  and  responsible  and 
capable  of  performing  work.  While  there  are  statistical  methods  available  to  take  diffe.''ences 
oetween  firms  into  account,  reliable  data  on  the  quality  of  firms  are  not  available  to  implement 
these  metnods.  .Moreover,  the  differences  might  be  matters  more  of  perception  than  of 
necessity  and  might  therefore  reflect  current  or  past  discrimination.  Hence,  as  a cursory  way 
to  compare  the  utilization  and  availability  of  .M/W’BEs,  tne  simple  statistical  framework 
described  here  is  adequate,  especially  if  we  are  willing  to  make  some  assumptions  about  the 
sources  and  importance  of  discrimination,  as  we  do  below. 

What  percent  of  procurements  or  orocurement  dollars  would  go  to  M/'WBEs  in  the 
absence  of  discrimination?  The  answer  to  this  question  largely  depends  upon  a number  of 
assumptions  about  the  importance  of  various  sources  of  discnmination  and  differences 
between  race  and  gender  groups.  To  help  focus  our  discussion,  we  will  consider  two 
alternative  scenarios  about  the  extent  of  discrimination. 

For  our  first  scenano,  we  restrict  our  attention  to  those  M/WBEs  ana  nonminority 
firms  that  have  the  same  qualifications  for  undertaking  work.  Qualifications  should  include 
factors. that  have  a reasonable  business  relationship  to  the  awarding  of  contracts  such  as 
experience,  capacity  for  completing  work  and  price.  Obviously,  once  we  truly  restr.ct  the 
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comparison  to  "similarly  situated"  businesses,  we  would  expect  that  the  percent  ot  work 
obtained  by  qualified  M/W'BEs  would  approximate  the  percent  of  capacip/  controlled  by  these 
\I/\VBEs.  The  problem  with  this  comparison  is  that  the  qualifications  of  M/\V"BEs  may  be 
affected  by  exactly  the  kinds  of  discrimination  that  we  are  tr/ing  to  detect.  Discrimination  by 
state  and  local  agencies,  prime  contractors,  bonding  compames.  banks,  unions,  trade 
associations  and  other  market  participants— discrimination  that  we  show  in  Chapter  f to  be 
pre'/alent  in  the  geographic  and  procurement  markets  for  the  RT.A.  .member  agencies— makes 
it  harder  for  minorities  and  women  to  stan  businesses  and  to  develop  qualifications  that  are 
identical  to  nonminonty  firms.  This  discrimination  reduces  the  availability  and 
competitiveness  of  M/WEEs  below  that  which  would  e.xist  in  the  absence  of  discrimination. 
.A  dispanty  analysis  based  on  the  current  availability  of  M/WBEs  that  have  the  same 
qualifications  as  nonminonty  firms  would  obviously  fail  to  detect  these  sources  of 
discrimination. 

Let  us  suppose,  for  our  second  scenario,  that  we  restrict  ourselves  to  those  individuals 
who  have  staned  their  own  businesses.  If  we  believe  that,  among  these  individuals,  the  ability 
to  run  a business  would  not,  in  the  absence  of  discrimination,  differ  among  race  and  gender 
groups,  then  the  distribution  of  contract  awards  and  dollars  would  follow  the  distribution  of 
business  ownership  by  race  and  gender  group.  If  five  percent  of  the  businesses  were  owned 
by  Asian  men,  we  would,  under  this  assumption,  expect  that  five  percent  of  contracts  and  five 
percent  of  contract  dollars  would  be  awarded  to  .Asian-owned  companies;  large  devaations 
from  these  shares  could  be  construed  as  evidence  of  discrimination. 
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Of  course,  M/WBEs  generally  operate  smaller  ousinesses  man  non-M/ WBEs.  m part, 
because  discrimination  has  limited  the  acquisition  by  minorities  and  wom.en  of  the  social  and 
rinancial  capital  necessary  for  running  larger  businesses.  It  is  impossible  to  ascribe  ail  of  the 
problems  that  limit  the  development  of  .M/WBEs  to  current  discrimination.  Nonetheless, 
comparing  the  percent  of  businesses  operated  by  M/WBEs  to  the  percent  of  projects  anc 
project  dollars  received  by  minorities  and  women  is  useful.  Such  a comoarison  was  the  basis 
of  a rmnonty  business  program  implemented  by  the  State  of  Ohio  which  Justice  O’Connor 
cited  favorably  in  Croson.  Tne  Ohio  programs  estimate  of  availability  was  based  on  the 
minonty  percent  of  the  business  population,  while  the  Richmond  orogram  used  the  minonry 
percent  of  the  general  population. 

For  the  purposes  of  establishing  whether  there  is  a dispanry  between  the  utilization  of 
.M/WBEs  by  an  agency,  the  MBE  and  WBE  percentages  of  the  business  population, 
unadjusted  for  detailed  firm  qualifications,  has  at  least  three  advantages  as  a measure  of 
.VI/WBE  availability.  First,  as  just  mentioned,  this  measure  was  used  by  the  State  of  Ohio  in 
developing  its  program  which  was  affirmed  in  Ohio  Contractors  Assn,  v.  Keio.  a lower  court 
decision  that  was  cited,  without  disapproval,  by  Justice  O’Connor.  Second,  as  we  shall  discuss 
below,  it  is  possible  to  estimate  the  percent  of  businesses  owned  by  mmonties  and  women 
from  available  data  sources.  Third,  the  percent  of  businesses  owned  by  minorities  and  women 
is  not  as  underinclusive  as  an  analysis  that  focuses  on  simiiariy  qualified  businesses.  Tnat  is. 
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:his  Pleasure  does  not  consider  as  unavailable  M/WBEs  '.nat.  possibly  because  at 
discrimination,  have  not  attained  the  same  auaiifications  as  maionty  rirms.^“ 

For  these  reasons,  we  Tieasure  availability  using  me  approacn  described  in  the  last 
chapter.  We  use  Census  data  to  measure  the  number  ot  .M/WBEs  and  the  .number  ot  total 
establishments  in  eacn  county  and  industry.  For  the  purposes  of  comoanng  availability  to 
utilization,  we  calculate  overall  availability  by  taking  a weighted  average  of  availability  m eacn 
county  and  industry  across  the  counties  and  industr.es  in  the  relevant  geographic  ana 
procurement  markets.  If  the  overall  utilization  of  .M/\VBEs  in  these  geographic  ana 
procurement  markets— e.g.,  in  construction  in  the  greater  Bay  area— is  less  than  overall 
availability,  we  conclude  that  there  has  been  underutilization  of  M/W'BEs.  In  the  next  section, 
we  describe  the  results  of  this  analysis  for  .AJameda  and  Contra  Costa  Counties. 

Tnere  are  rwo  different  tests  that  we  used  to  determine  whether  disparities  exist 
between  the  availability  and  utilization  of  minonty  and  women-owried  businesses.  In  the 
following  two  subsections,  we  describe  the  question  that  each  test  addresses. 

1.  Disparirv  Berween  Availability  and  Num.ercai-Utilizanon  of  M/^VBEs 
Tnis  test  (which  we  will  refer  to  as  the  "Numerical-Utilization  Test")  exarmnes  whether 
the  number  of  procurements  received  by  M/WBEs  is  lower  than  would  be  expected  based  on 
their  availability.  Utilization,  for  the  purposes  of  this  test,  will  be  measured  as  me  numoer  ot 
procurements  received  by  a particular  race  or  gender  group  divided  by  the  total  numoer  of 
procurements.  Essentially,  we  will  assume  that  if  seven  percent  of  all  firms  are  .Asian-ownea 


Noncihdess,  the  measure  is  still  overinciusive  to  the  e.xicnu  if  any,  that  it  is  possible  that 
M/WBEs  might  not  have  the  same  qualifications  as  non-M/3VBEs  even  in  the  absence  of 

remediable  discrimmation.  It  is  underinclusive  to  the  extent,  if  any,  that  it  does  not  consider 

.M/WBEs  that  would  have  e.xistcd  but  for  remediable  discrimination. 
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I i.e..  seven  percent  .\sian  MBE  avaiiabilitv),  each  time  a procurement  is  awarded,  there  is  a 
seven  percent  chance  tnat  it  will  go  to  an  Asian  MBE.  If  .Asian  .MBEs  receive  fewer 
procurements  than  would  be  expected  basea  on  their  avaiiabiiip/  u.e..  less  man  seven  percent 
of  procure.ments  in  our  e.xampie),  we  would  have  evidence  m.at  .Asian  MBEs  are  being 
underuiilizea. 

To  continue  with  our  example,  nowever,  even  in  the  absence  of  discrimination,  we 
would  e.xpect  that  .Asian  .MBEs  would  sometimes  receive  mmre  than  seven  percent  of 
procurem.ents  and  sometimes  less  than  seven  percent  of  procuremients  jus:  as  a matter  or 
chance.  .As  mentioned  in  the  previous  section,  it  is  possible  to  calculate  t.oe  probability  of 
observing  pamcular  degrees  of  underutilization  or  ovenitilization.  Tioe  probability  of 
observing  a panicuiar  aegree  of  unaerutiiization  depenas  upon;  <a)  the  degree  of 
unde.mtilization,  (b)  availabiiir/  Avhich  measures  e.xpected  utilization)  and  (c)  the  number  of 
procurem.ents  that  we  nave  examined  in  calcuiating  utilization.'-’ 

If  the  probability  of  observing  a particular  dispanry  berween  utilization  and  availability 
IS  less  than  five  percent  (i.e..  less  than  one  out  of  20  times),  we  would  conclude  that  me 


In  technical  terras,  the  test  statistic  denoted  by  Z is: 

^ ^ P -Po 
I Po(l-Po) 

j p=ratio  of  M/WBE  to  total  procurements 
where  i Pq  =vatio  of  M/WBEs  to  total  firms 
[ n =number  of  total  procurements. 

If  Z is  greater  than  approximately  two,  in  absolute  value,  then  the  chances  of  obser.mg  such  as 
large  dispanty  is  less  than  five  percent  (i.e.,  we  would  expect  to  observe  such  a large  disparity 
omv  one  out  of  20  times). 
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dispariry  is  so  unlikely  [hat  it  is  orobably  not  due  to  chance.^  In  the  language  of  statistics, 
a dispanry  that  is  likely  to  occur  less  than  rive  percent  of  the  time  is  called  "statisticallv 
significant."  Thus,  if  .Aiian  .MBEs  receive  three  percent  of  procurements  — substantially  less 
than  the  seven  percent  we  would  expect  in  our  examoie  — and  if  the  likelihood  of  this 
happening  as  a result  of  chance  is  less  than  one  out  of  20  times,  we  would  conclude  that  there 
IS  a statistically  significant  dispanry  for  .Asian  MBEs. 

While  tests  for  statistical  significance  are  extrem.ely  useful  for  assessing  whether  cnance 
can  explain  the  disparities  that  we  observe,  they  do  have  important  limitations.  First,  if  a 
dispanry  is  not  statistically  significant,  we  cannot  conclude  that  it  is  due  to  chance.  It  just 
means  that  we  cannot  rule  chance  out  on  that  test  alone.  Second,  there  are  circumstances 
under  which  tests  for  statistical  significance  are  not  very  helpful  for  distinguishing  between 
disparities  due  to  chance  and  dispanties  due  to  other  reasons  such  as  discrimination.  In  the 
panicular  statistical  application  in  this  chapter,  tests  for  statistical  significance  are  less  reliable 
when:  (a)  we  examine  a relatively  small  number  of  procurements  and  (b)  the  expected 
utilization  of  particular  race  and  gender  groups  — measured  by  their  availability  — is  relatively 
small.^-^ 

It  is  also  imponant  to  distinguish  "statistical  signitlcance"  from  "substantive 
sigmficance."  A disparity  is  statistically  significant  if  we  can  rule  chance  out.  .A  disparity  ;s 


^ Five  percent  is  a somewhat  arbitrary,  but  common,  benchmark  used  by  statisticians.  In 
employment  discrimination  litigation,  the  courts  frequently  have  not  considered  disparities  that 
could  occur  more  than  live  percent  of  the  time  as  a result  of  chance  to  be  stausticaily  signiiicant. 


^ In  statistical  language,  these  are  circumstances  under  which  the  'power"  of  the  test  is 
relatively  low. 
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suDsranQvely  sigmficani  if  it  is  large.  It  is  possible  to  have  a disparity  that  is  not  substantively 
significant— ‘i.e.,  the  disparity  is  relatively  small— but  is  statistically  significant— i.e..  the  cispanry 
:s  unlikely  to  have  arisen  by  chance.  It  is  also  possible  to  have  a disparirv  that  is  suostantiveiy 
significant— t.e..  the  disparity  is  relatively  large— but  is  not  statistically  significant— I.e..  the 
disparity,  although  large,  could  have  arisen  oy  chance. 

2.  Disparity  Berveen  .Availability  and  Dollar  Utilization  of  M/hVBEs 

In  the  Numerical-Utilization  Test,  a 51  procurement  receives  the  same  weight  as  a 
51.000.000  procurement.  In  other  words,  if  M/WBEs  receive  a share  of  the  larger  projects  that 
■is  less  than  would  be  e.xpectea  based  on  their  availability,  out  receive  a corresoondingly  higher 
snare  of  small  contracts  than  would  be  e.xpected  based  on  their  availability,  tnen  this  test  would 
not  reach  a finding  of  a disparity.  It  is  thus  desirable  to  account  for  the  size  of  procurements 
as  well  as  the  numoer  of  procurements. 

Tne  "Dollar-Utilization  Test"  is  analogous  to  the  N’umencal-Utiiization  Test.  It  also 
tests  whether  the  utilization  of  .M/WBEs  is  lower  than  would  be  e.xuectea  based  on  their 
availability,  but  utilization  is  measured  here  in  dollars  msteaa  of  oy  tne  num.ber  of 
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procuremenis.'^  Tnere  might  be  cases  where  M/\V’BEs  receive  a proponionate  share  or 
project,  but  not  of  project  dollars;  this  scenario  is  the  focus  of  this  test. 

3.  Measures  of  the  Magnitude  of  Disoanties 

In  the  case  of  both  tests,  it  is  heiofui  to  report  a summary  measure  of  the  extent  to 
which  M/WBE  utilization  oemates  from  expected  utilization.  .A.  convement  measure  is  the 
percent  of  expected  utilization,  or  availability,  that  is  achieved.  Thus,  if  the  availability  of 
Hisparuc  .MBEs  is  ten  percent,  we  would  expect  that  utilization  would  be  ten  percent. 
Suppose  we  find  utilization  is  only  eight  percent.  Tnen  utilization  is  only  80  percent  (eight 
percent  divided  by  ten  percent)  of  availability.  .A.  ratio  of  less  than  100  indicates  that  the  grouo 
under  consideration  has  been  underutilized;  the  lower  the  ratio  of  actual  utilization  to 
availability,  the  greater  the  extent  to  which  M/WBEs  have  been  underutilized. 

B.  Private-Sector  Disparities 

We  estimated  private-sector  utilization  based  on  three  data  sources;  (1)  our  mail 
survey  of  M/WBEs  which  we  will  discuss  in  detail  in  the  next  cnapte.n  the  1987  Census  of 


In  technical  terras,  the  test  statistic  denoted  by  Z is: 


i dQ(l-d5).ZC,- 

J T7 


d=ratio  of  M/WBE  dollars  to  total  dollars 
d3=ratio  of  M/WBEs  to  total  firms 
C,=dollar  size  of  procurements. 


If  Z is  greater  than  approximately  two.  in  absolute  value,  then  the  chances  ot  obse^■^ng 
such  a large  disparity  is  less  than  five  percent  (i.e.,  we  would  expect  to  observe  sucn  a 
large  dispancv  onlv  one  out  of  20  times). 
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Consirjcv.on  Indusir.es.  Census  of  Wholesaie  Tr-^ri^  and  Census  of  Sernce  Industnes.  and  ( 3 ) 
:ne  198”  Census  of  Minonrv  and  Women-Ownea  Businesses.  By  companng  mese  rates  :o 
M/WBE  availabiiiry  data  rrom  the  1987  Census  of  Minority  and  Women-owned  Businesses, 
'-ve  were  able  to  determine  whether  disparities  exist  between  utilization  and  availability  tor 
each  M/WBE  group  in  construction,  purchasing  and  services.®' 

.Vluch  ot  the  government  data  used  to  calculate  pnvate-sector  utilization  is  only 
available  tor  .Metropolitan  Statistical  .Areas  (MS As)  that  are  defined  by  the  L'.  S.  Bureau  or 
the  Census.  .As  a result,  it  was  necessary  to  caiculate  pnvate-sector  utilization,  availability,  ana 
dispanties  for  those  MSAs  that  comorise  the  relevant  geographic  markets  for  the  RT.A 
member  agencies.  For  each  agency,  we  identified  those  .MSAs  that  have  at  least  one  county 
in  the  geographic  market  described  in  the  previous  chapter.  .After  identifying  the  relevant 
MSAs.  we  calculated  overall  utilization  and  availability  statistics  tailored  to  eacn  agency  by 
weighting  tne  aata  according  to  tne  proportion  of  agency  dollars  awarded  to  arms  located  in 
each  .MSA. 

We  begin  by  describing  now  we  estimatea  pnvate-sector  utilization.  First,  we  obtainec 
data  on  the  revenue  of  M/WBEs  within  the  relevant  geographic  market  areas  for  each  agency 
using  the  1987  Census  of  Minonrv  and  Women-Qwned  Businesses.  .An  annual  growth  rate 
based  on  the  increase  in  revenues  for  M/WBEs  in  California  between  1982  and  1987  was 
applied  to  the  1987  revenue  figures  to  estimate  the  appropriate  M/WBE  revenues  for  1990. 
Next,  we  relied  on  survey  data  to  obtain  the  private-sector  share  of  that  revenue. 


Data  were  qoc  available  concerning  the  share  of  services  used  by  public  and  private  sectors. 
For  services,  then,  overall  utilization  and  dispanrv  were  e.-camined. 
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We  cnen  compared  the  total  M/WBE  private-sector  revenues  to  overall  private-sector 
revenues.  The  1987  Census  of  Construction  Indiistnes.  Census  of  Wholesale  Trade  ana 
Census  of  Service  Industnes  provided  overall  revenues  tor  each  major  procure.ment 
category.^  For  construction  and  purchasing,  the  Census  provided  the  share  of  work  done 
for  state’wide  estimates  of  private-sector  clients;  these  snares  were  applied  to  the  total  revenue 
figijres  to  determine  overall  private-sector  revenues. We  estimated  private-sector 
utilization  for  each  M/WBE  group  in  each  major  procurement  category  by  dividing  .Vl/WBE 
pnvate-sector  revenues  by  overall  private-sector  revenues.  For  construction.  Census  also 
provided  data  on  the  amount  of  revenues  received  as  pnme  and  subcontractors.  W'e. 
tnerefore,  calculated  private-sector  utilization  for  pnm.e  contractors,  subcontractors  and 
overall  construction  firms. 

We  used  these  data  sources  to  calculate  the  percent  of  dollars  that  were  received  ov 
M/'vVBEs  in  each  MSA.  We  then  calculated  the  overall  utilization  for  each  RT.A  agency  by 
taking  a weighted-average  utilization  across  ail  the  MSAs  in  the  agencr/"s  geographic  market; 
the  weights  were  equal  to  the  percent  of  dollars  awarded  to  frms  in  eacin  MSA. 

In  order  to  conduct  the  disparity  analysis  properly,  it  was  necessary  to  calculate 
comparable  availability  figures.  To  do  so.  we  used  an  approach  similar  to  the  one  describee 
in  the  previous  chapter.  For  each  MSA  and  major  procurement  category,  we  caiculatea  t.-.e 


^ These  1987  figures  were  converted  to  1990  dollars  using  GNT  data  from  the  Economic 
Report  of  the  President. 

For  services.  Census  did  not  publish  a breakdown  berween  public  and  private-sector 
revenues;  therefore,  we  based  our  analysis  on  overall  utilization. 
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percent  of  firms  that  '^ere  owned  by  minorities  and  women.  For  exampie,  tne  avaiiaoiiir/ 
of  .Aar.can  .American  MBEs  ;n  tne  San  Francisco  MSA  is  caicuiated  by  taking  tne  ratio  of 
.At'rican  .American  firms  with  paid  e.mpioyees  m the  .MSA  divided  by  tne  total  number  of 
establishmients  with  paid  employees  in  the  .VISA.  Overall  availability  fig^ares  w-ere  calculated 
for  tne  rele'/ant  geographic  market  by  taking  a dollar-weighted  average  of  availability  across 
ail  of  the  .MSAs  in  the  geographic  market.  We  then  calculated  the  ratio  of  utilization  ano 
availability  to  give  us  a dollar-based  disparity  test.''^ 

The  resulting  dispanty  ratios  are  reported  in  Tables  d.l  through  4.7  tor  each  agency. 
Within  eacn  procurement  category,  the  disparities  differ  greatly  for  each  M/WBE  group  across 
the  agencies.  In  no  case,  however,  did  any  group  receive  even  their  expected  share  of  private- 
sector  procurement  collars.  In  general.  .African  .Ame.rcan  .VIBEs  were  frequently  the  most 
underutilized  of  all  the  .VI/WBE  groups  while  WBEs  usually  farea  the  best;  inowever.  large 
disparities  still  e.xist  for  vomen.  For  the  industries  analyzed,  the  most  substantial 
underutilization  was  found  in  commodity  purchasing.  For  example,  .African  .Amercan  MBEs 
received  less  than  3.5  percent  of  their  e.xoected  share  of  private-sector  collars  as  commoditv 
vendors.  .-Vithough  women  fared  the  best  of  the  M/WBE  groups  in  purchasing,  they  still  never 
received  more  than  13.3  percent  of  their  e.xpected  share  of  the  private-sector  purchasing 
dollars.  .Asians  and  Hispamcs  received  less  than  4.3  percent  and  9.2  percent  of  their  e.xpectec 


In  the  previous  chapter,  we  caiculacea  avaiiabiliry  at  a more  detailed  levei  of  analysis 
by  county  and  2-dlgit  SIC  code.  We  could  not  use  the  same  availability  figures  for  the  private- 
sector  dispanty  analysis  because  the  availability  figures  need  to  be  consistent  w-ith  the  utilization 
figures  which  are  availabid  only  at  the  .MSA  and  major  procurement  ’.evel.  The  approach 
discussed  in  the  previous  chapter  is  more  narrowly  tailored  and  should  be  used  as  the  basis  tor 
setting  or  revising  DBE  goals. 

^ Data  were  not  available  to  conduct  a project-based  test. 
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Table  4.1 

regional  transit  association 

PRIVATE  SECTOR  DISP.\RITY  ANALYSIS 
AC  TRANSIT 


Procurement 

Category  MAVBE  Groun 

Utilization 

Availability 

Disparity 

Ratio 

U) 

l2) 

13) 

[(l)/(2)] 

Construcuon  - Overall 

.African  Amencan 

0.2  Po 

4.0 

5.0  % 

Asian 

0.4 

5.0 

7.2 

Hispanic 

0.3 

6.6 

12.1 

Women 

1.6 

3.7 

18.3 

Construcuon  - Prime  Contractors 

.African  Amencan 

0.1  % 

4.0  =& 

2-5  % 

Asian 

0.3 

5.0' 

5.4. 

Hispanic 

0j5 

6.6 

7.6 

W omen 

1.0 

3.7 

11 J 

Construcuon  - Subcontractors 

•African  .Amencan 

0.6  '1) 

4.0  % 

15.0  % 

.Asian 

0.0 

5J 

9.1 

Hispanic 

1-5 

6.6 

22.7 

W omen 

3.0 

3.7 

34.4 

Ser/tces 


•African  .Amencan 

0.7 

2.6  =& 

26.8  ^0 

Asian 

3.0 

11.2 

26.9 

Hispanic 

1.0 

3.3 

30.4 

Women 

6.1 

18.6 

32.3 

Commodity  .^archasing 


African  Amencan 

0.0  <=^0 

0.3  ^0 

2-5  Tc 

.Asian 

0.3 

23.6 

3.4 

Hispamc 

OC 

2.2 

9.2 

Women 

2.4 

19.0 

12.7 

Notes  and  Soutcm: 

Data  from  U.  S.  Census  Bureau.  1987  Census  of  Mmoritv/Wonun-Owned  Businesses, 

Census  of  Consmicuon  Indusmes,  Census  of  Services  Indusines.  and  Census  of 
Wholesale  Trade,  and  NERA’s  survey  of  mmonty  and  woman -owned  firms  in  the  Bay  .Area. 

No  dau  were  available  from  Census  on  the  percent  of  services  penormed  for  the  private 
sector,  therefore,  the  services  calculauons  are  for  overall  uu.Uzauon  and  disparity. 

Utilization  and  availability  calculations  for  each  agency  are  weighted  geographically 
based  on  the  agency’s  geographic  mariceL 

In  Chapter  3,  we  calculated  availability  at  a more  detailed  level  of  analysis-i.e..  by 
county  and  2-digit  SIC  code.  We  could  not  use  the  same  availability  figures  for  the 
private-sector  dispanty  analysis  because  the  availability  figures  need  to  be  consistent 
with  uulizauon  figures  which  are  available  only  at  the  MSA  and  major  procurement  level. 
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Table  4.2 

REGIONAL  TRANSIT  ASSOCIATION 
private  SECTOR  DISP.ARITY  aN.ALYSIS 
BART 


Procurement 

Catesorv  MAVBE  Grouo 

Utilization 

Availability 

Disparity 

Ratio 

Cl) 

.’2) 

i3) 

[(1)/(2)1 

Constnicuon  - Overall 

•African  Amencan 

0.2  % 

3.6  ^0 

5.5  % 

Asian 

0.7 

7.3 

9.7 

Hispamc 

0.9 

5.4 

14,2 

Women 

2.4 

3.3 

11. 1 

Constnicuon  - ?nme  Contractors 

•African  Amencan 

0.1  % 

3.6  'T; 

2.3  To 

■Asian 

0.5 

".3 

6.9 

Hispanic 

0.5 

6.4 

7.9 

W omen 

1.5 

3.3 

17.0 

Construcuon  - Subcontractors 

•African  Amencan 

0.6  % 

3.6  -0 

16.7  ^0 

Asian 

1.0 

7.3 

13.3 

IHisoanic 

1.7 

6.4 

;6.3 

Women 

4.6 

3.3 

52.2 

Services 


.African  .Amencan 

l.O  T, 

3.3  Tj 

30J 

.Asian 

3.0 

10.6 

23.3 

IHisoanic 

l.O 

3.4 

29.3 

Women 

6.4 

19C 

33.3 

Commodicv  P’arcnasmg 


.African  Amencan 

0.0  % 

1.0 

2.0  To 

Asian 

0.3 

23.4 

2.4 

Hispanic 

0.1 

2.1 

4.9 

Women 

2.1 

18.9 

li.l 

Notes  and  Sources: 

Dau  ffom  U.  S.  Census  Bureau,  1987  Census  of  Minontv/'Wornan-Ownecl  Businesses. 

Census  of  Cansirucuon  Indusmes.  Census  of  Services  [ndusmes.  and  Census  or 
Wholesale  Trade,  and  NERA’s  survey  or  rmnonty  and  woman-ownea  rums  ui  die  Bay  Area. 

No  data  were  available  from  Census  on  die  percent  of  services  penormed  for  die  private 
sector,  ±crefore.  die  services  caiculauons  axe  for  overall  uulizauon  and  dispanty. 

Udliaauon  and  availability  calculations  for  each  agency  are  weighted  geographically 
based  on  the  agency’s  geographic  mariccL 

In  Chapter  3,  we  calculated  availability  at  a more  detailed  level  of  inalysis-i.e.,  by 
county  and  2-digit  SIC  code.  We  could  not  use  the  same  availability  figures  for  the 
pnvate-sector  dispanty  analysis  because  the  availability  figures  need  to  be  consistent 
with  uulizauon  figures  which  are  available  only  at  the  MSA  and  major  procure.menc  level. 
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Table  4J 

REGIONAL  transit  ASSOCIATION 
private  SECTOR  DISP.ARITY  ANALYSIS 
GGBH^TD 


Procurement 

Category  VIAVBE  Group 


ConsiTucuon  - Overall 

•Ai’.can  .Amencan 
Asian 
Hispanic 
'V  omen 


Utilization 

a) 


0.3  Yo 

l.l 

3.3 


Availability 

(2) 


6.0 

9.i 


Dispanty 

Ratio 

(3) 

[(l)/(2)] 

9.2  % 
3.9 
13.4 
41.3 


Conscrucuon  - Prune  Connactors 

.Aincan  .Amer.can 
Asian 
Hispanic 
Women 


0.1  % 


0.6 


7.0 
1 0.0 
2f  J 


Coasmicuon  - Subcontractors 

Anncan  Amer.can 
Asian 
Hispanic 
Women 


0.9 

2.0 

2.1 


27  _5  % 
12.6 
35.1 


79.1 


■Amican  .Amer.can 
Asian 
Hispamc 
Women 


0-5  ='o  1.3  27.2 

3.2  '1.9  26.8 

0.3  2.9  27.9 

6.0  17.3  33.3 


Commodity  Purc.nasing 

.Aincan  Amer.can 
.Asian 
Hispanic 
Women 


0.0  ^5 

0.7 

0.1 

2.0 


.Notes  and  Sources: 

Data  from  U.  S.  Census  Bureau,  1987  Census  of  Minonty/Woman-Owned  Businesses. 

Census  of  Consmicuon  Industnes.  Census  of  Services  Indusmes.  and  Census  of 
WQiolesaie  Trade,  and  NERA’s  sur/ey  of  rrunomy  and  woman-owned  firms  in  ihe  Bay  Area. 

No  data  were  available  from  Census  on  the  perceiu  of  services  penormed  for  the  private 
sector,  therefore,  the  services  calculations  are  for  overall  uuiization  and  dispanty. 

Utilization  and  availability  calculations  for  each  agency  are  weighted  geographically 
based  on  the  agency's  geographic  marlceL 

' In  Chapter  3,  we  calculated  availability  at  a more  detailed  level  of  analysis— i.e„  by 
counry  and  2-di^it  SIC  code.  We  could  not  use  the  same  availability  figures  for  the 
pnvate-scctor  dispanty  analysis  because  the  availability  figures  need  to  be  consistent 
with  utilizauon  figures  which  are  available  only  at  the  MS  A and  major  procurement  level. 
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Table  4 -i 


Table  4.4 

regional  transit  association 
private  sector  disp.ajuty  analysis 

MUNI 


Procurement 

Cateaorv  VIAVBE  Grouo 

Utilization 

.Wailabiiitv 

Disparity 

.Ratio 

Consmucuon  - Overall 

ll) 

:2) 

i3) 

ia)/(2)l 

.African  .Amer.can 

0.3  =& 

3.0  ~c 

:o.o  ^ 

Asian 

LU 

'.".3 

3-5 

rllspanic 

b.b 

'.6.7 

W omen 

4.0 

9.I 

43.9 

Con^cracuon  - ?rsze  Congac:ors 


Afncan  Amencan 

0.1  % 

3.0  -c 

3.3 

■Asian 

1_2 

T.5 

6.3 

Hispamc 

0.7 

5.6 

10.7 

W omen 

2-3 

27  J 

Cormracuon  - Subcontrac->ors 


.African  .Amer.can 

0.9  =0 

3.0  “c 

29,9 

.\sian 

2.2 

.'.6 

I2.i 

■iispaiuc 

2-2 

5.5 

33.5 

Women 

".7 

3.1 

34.6 

Services 

■African  .Ame.ncan 

0.6  -c 

1.9  -c 

31.5 

.-\sian 

3.1 

1 1.9 

25.0 

Hisoanic 

0.9 

3.6 

152 

Women 

6.0 

35.0 

Cafrjr.oQitv  .^irc.ba^ing 


•African  Amencan 

0.0  % 

0.9 

3.4 

•■\sian 

1.0 

13.4 

4.3 

Hispanic 

0.1 

3.2 

4.5 

Women 

2o 

13.9 

13.2 

Noces  and  Sources: 

Dau  from  U.  S.  Census  Bureau.  1987  Census  of  Minomv/Womar.-Q'*-ec  3nss.zsses. 

Census  of  Cansmicuon  Indusmes.  Census  of  Services  Lndusir.es.  er.c  Census  oi 
Wholesale  Trade,  and  NERA's  survey  of  minonry  and  woman -ounec  nrms  in  r.e  Bay  Area. 

No  data  were  available  from  Census  on  die  perceni  of  services  pen'cmiec  for  ±e  private 
sector,  therefore,  the  services  caicuiauons  are  for  overall  uuiizauon  and  dispanr>-. 

Utilization  and  availability  caicuiauons  for  each  agency  are  weighted  geographically 
based  on  the  agency's  geographic  markeu 

In  Chapter  3.  we  calculated  availability  at  a more  detailed  level  of  analysis— i.e_  by 
county  and  ZMigit  SIC  code.  We  could  not  use  the  same  availability  figures  for  the 
pnvate-secmr  dispanty  analysis  because  the  availability  figures  need  to  ’oe  consistent 
with  uuiizauon  figures  which  are  available  only  at  the  MSA  and  major  procurement  level. 
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Table  4.3 

regional  transit  association 

PRIVATE  SECTOR  DISP.AJUTY  ANALYSIS 
samtrans 


Procurement 

Category 


MAVBE  Group 


Construcuon  - Qveraii 


.Aincan  American 
•Asian 
[-lispanic 
Women 


Utilization 

a) 


Dispanty 

Ratio 

^3) 


Constnicaon  - Prime  Contractors 

•African  Amencan 
•Asian 
Hispanic 
Women 


0.1  = 
0.3 


7.0 

9.7 


Constnicaon  - Subcomractors 


.Aincan  Amencan 
•Asian 
Hispanic 
W omen 


30J 

6^.2 


.African  Amencan 
Asian 
Hispanic 
Women 


1.3  = 
12.0 


:s2i  ^ 

26.6 

17.6 


Commodity  P'irchasmg 


•African  Amencan 
•Asian 
Hispanic 
Women 


0.0  % 
0.3 


0.9 

23.3 


.Notes  and  Sources: 

Data  from  U.  S.  Census  Bureau,  1987  Census  of  Minontv/Woman-Qwned  Busmesses. 

Census  of  Construction  Indusmes.  Census  of  Services  Indusmes.  and  Census  of 
Wholesale  Trade,  and  NERA’s  survey  or  mmonty  and  woman-owned  firms  in  die  Bay  .A-ea. 

No  dau  were  available  from  Census  on  the  percent  of  services  penormed  for  the  pnvate 
sector,  therefore,  the  services  calculauons  are  for  overall  uulizauon  and  dispanty. 

Utilization  and  availability  calculauons  for  each  agency  are  weighted  geographically 
based  on'thc  agency’s  geographic  marlcet. 

In  Chapter  3.  we  calculated  availability  at  a more  detailed  level  of  analysis— i.e„  by 
county  and  2-diglt  SIC  code.  We  could  not  use  the  same  availability  figures  for  the 
pnvate-sector  disparity  analysis  because  the  availability  figures  need  to  be  consistent 
with  utilization  figures  which  are  available  only  at  the  MS  A and  .Tiajor  procurement  level. 
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Table  4.6 

regional  transit  association 

PRIVATE  SECTOR  DISPARITY  ANALYSIS 
SCCTA 


Procurement 

Category 


MAVBE  Group 


Cormrucuon  - Overall 


.Arncan  .Amencan 
Asian 
Hispanic 
Women 


Utilization 

(1) 


0.1  “ 
0.7 


Availability 

i2) 


Dispan  ty 
Ratio 

(3) 

[(1)/(2)1 


Constracuon  - Pr.me  Contractors 

.Arncan  Amencan 
•Asian 
Hispanic 
Women 


0.0  =& 
0.6 


3.0 

13.0 


Canstrucuon  - Subcongaciors 


•Aincan  Amencan 
•Asian 
Hispanic 
Women 


3.0 

13.0 


•AXTican  .Amencan 
•Asian 
Hispanic 
Women 


0.i  ^ 
3.0 


;:.o 

4.0 

-.3 


39.7 

25.0 


Commodity  P’-irc.nasmg 


.-^can  .Amencan 
•Asian 
Hispanic 
W omen 


0.0 

0.6 

0.1 

0.3 


:oj 

15.3 


Notes  and  Sources: 

Data  from  U.  S.  Census  Bureau,  1987  Census  of  Minonty/Woman-Qy-med  Businesses. 

Census  of  Construction  Industnes.  Census  of  Services  Industnes.  and  Census  of 
Wholesale  Trade,  and  NERA’s  survey  of  mmonty  and  woman-owned  firms  in  the  Bay  A-ea. 

.No  data  were  available  from  Census  on  the  percent  of  services  performed  for  die  pnvate 
secton  therefore,  the  services  caicuiauons  are  for  overall  uulizauon  and  dispanty. 

Ltilizauon  and  availability  caicuiauons  for  each  agency  arc  wei gated  geographically 
based  on  the  agency’s  geographic  market. 

In  Chapter  3.  we  calculated  availability  at  a more  detailed  level  of  analysis-i.e„  by 
county  and  2-digit  SIC  code.  We  could  not  use  the  same  availability  figures  for  die 
private-secmr  disparity  analysis  because  the  availability  figures  need  to  be  consistent 
with  uulizauon  figures  which  are  available  only  at  the  MSA  and  major  procurement  level. 
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Table  4.7 

REGIONAL  transit  ASSOCIATION 
private  SECTOR  DISP.AJUTY  ANALYSIS 
CCCTA 


Procurement 

Category 

MAVBE  Grouo 

Utilization 

Availability 

Disparity 

Ratio 

U) 

O) 

13) 

Constrjcnon  - 

Overall 

.\frican  .Amencan 

0.2  ""c 

" a 

l(l)/(2)] 

4.7  % 

Asian 

0.4 

6.2 

6J 

riispamc 

0.7 

5.7 

12  J 

Women 

1.9 

3.9 

21J 

Consmucuon  - 

Prime  Contractors 

•African  Amencan 

0.1  ^0 

4.  -)  C7 

2.4  % 

Asian 

0.3 

6.2 

4.9 

Hisparuc 

0.4 

5.7 

7.0 

W omen 

1.1 

3.9 

12.4 

Con^tracuon  - Suoconiiaciors 


•African  .Amencan 

0.7  % 

4.2  % 

16-5  % 

•Asian 

0.6 

6.2 

9.8 

Hispanic 

1.4 

5.7 

24J 

'•Vomen 

3-5 

3.9 

39.5 

Servicss 


•African  Amencan 

1.0  ^0 

3.3  % 

30.3  % 

Asian 

3.0 

10.7 

28.0 

Hispanic 

1.0 

3.4 

29.4 

Women 

6.3 

19.1 

32.9 

Commodicv  P'urchasms 

•African  Amencan 

0.0  % 

1.3  To 

1.5  T; 

•Asian 

0.6 

21-5 

2.3 

Hispanic 

0.1 

2.1 

4.7 

Women 

1-5 

13.3 

3.2 

■Votes  and  Sources: 

Data  from  U.  S.  Censtis  Bureau,  1987  Census  of  Minonr/zWoman-Owned  Businesses, 

Census  of  Consmicuon  Indusmes.  Census  of  Services  Industries,  and  Census  of 
Wholesale  Trade,  and  NERA’s  survey  of  mmonty  and  woman-owned  firms  in  the  Bay  .Area. 

No  data  were  available  from  Census  on  the  percent  of  services  penormed  for  the  pnvate 
secmr,  ±erefore,  the  services  calculations  are  for  overall  uulizanon  and  dispanty. 

Utilizaaon  and  availability  calculations  for  eacb  agency  are  weighted  geographically 
. based  on  ihe  agency’s  geographic  marlcet. 

In  Chapter  3,  we  calculated  availability  at  a more  detailed  level  of  analysis-i.e.,  by 
county  and  2-digit  SIC  code.  We  could  not  use  the  same  availability  figures  for  the 
pnvate-secmr  disparity  analysis  because  the  availability  figures  need  to  be  consistent 
with  utilization  figures  which  are  available  only  at  the  MSA  and  major  procurement  level. 


n/e/ra 
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1990  for  .Aiameda  Counry  and  from  July  1985  for  June  1987  for  Comra  Cosia  Counry:  Conira 
Costa  nad  a goals  program  fur  services  after  June  1987. 

.\lameda  and  Contra  Costa  County  procure  the  preponderance  of  their  goods  ana 
services  from  the  greater  Bay  .\rea— the  same  geographic  market  as  do  most  of  the  RTA 
member  agencies.  There  is  also  a consideraoie  overlap  in  the  goods  and  services  that  tne 
counties  and  the  RTA  member  agencies  procure,  although  there  are  differences  that  ."esuit 
from  the  transportation-related  procurement  by  the  RTA  memcer  agencies. 

For  both  counties,  we  e.xamined  contracts  and  purchases  that  were  awarded  during  tne 
periods  mentioned  above.  For  eacn  contract  and  purcnase  order,  we  determined  whether  the 
awarcee  was  an  .M/WBE  by  consulting  a compilation  of  .M/WBE  directories  and  other 
sources.  For  large  construction  contracts,  we  surveyed  the  prime  contractor  to  identify  ail 
subcontractors  on  the  project.  We  then  used  the  M/WBE  directories  to  determine  whether 
these  suocontractors  were  .M/WBEs.  .After  completing  this  identification  process,  we 
calculated  the  percent  of  projects  and  dollars  that  were  awarded  to  .M/WBEs. 

We  now  turn  to  the  results  of  the  disparity  tests  for  .Alameda  and  Contra  Costa 
Counties.  Tne  results  of  this  analysis  are  reported  in  Table  4.3.  Generally,  the  results  point 
to  the  substantial  underutilization  of  M/WBEs  in  construction,  services  and  purchasing.  Out 
of  the  30  disparity  ratios  in  the  table,  61  (76  percent)  indicate  that  a race  or  gender  group  was 
underutilized— i.e.,  the  disparity  ratio  was  less  than  100— and  55  (69  percent)  indicate  that  the 
race  or  gender  grouo  was  used  less  than  80  percent  as  much  as  we  would  e.xpect— i.e..  t.oe 
disparity  ratio  was  less  than  SO.  We  view  this  as  strong  evidence  of  systematic  underutilization 
of  M/WBEs. 
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An  aslcrihk  (*)  iiuliialc.s  iliat  lliu  dispaiiiy  is  siaiisliially  sit^niliianl  al  llie  live  pcicc-nt  kvd  oi  hcUci 


There  are  cwo  major  exceonons  :o  inis  r'incing.  Firs:.  :ne  evidence  indicates  that  Asian 
suocontractors  were  used  about  as  mucn  as  we  wouid  exoec:  given  their  availability— tney 
receivea  more  than  their  expected  share  of  the  dollars  in  both  counties  and  more  than  then- 
expected  snare  of  the  projects  in  Contra  Costa  County.  .As  prime  contractors,  however.  .Asian 
MBEs  were  substantially  underutilized. 

Second,  the  evidence  indicates  that  .African  .American  MBEs  were  not  underutilized 
in  commodity  procurements  in  either  counry.  In  interpreting  this  finding,  however,  it  is 
important  to  keep  in  mind  that  me  availability  of  .Aincan  .Amencan  .MBEs  in  commodities  is 
extre.mely  low.  Only  about  one  percent  of  commodity  firms  were  .African  American  in  the 
.Aiameaa  and  Contra  Costa  geograpnic  m.arkets— much  lower  than  one  would  e.xpect  based  on 
the  population  of  .African  .--jnericans  in  the  area  and  mucn  lower  than  the  availability  or 
.Afrcan  .American  MBEs  in  construction  and  professional  ser/ices.  Tne  large 
unde.'-representation  of  .African  .Americans  in  commodities  in  the  San  Francisco  area  is  also 
true  nationally.  Tne  potential  availability  analysis  reported  in  the  previous  chapter  found  the 
greatest  dispanry  between  actual  and  potential  avaiiabiiity  for  .African  .Am.ericans  in 
commodities.  Tius,  .African  .Americans  appear  to  be  doing  so  well  in  commodities  in  botn 
counties  in  large  pan  because  they  are  so  grossly  underrepresented  in  the  business  population 
that  it  takes  very  few  projects  with  .African  .American  firms  to  reach  their  e.xpected  share  ot 
projects  or  dollars. 

Our  recently  completed  disparity  analysis  for  the  City  of  Hayward  also  provides 
.relevant  public-sector  disparity  results.  Hayward’s  geographic  mar.ket  is  quite  similar  to  the 
RTA  members'.  Tne  City  relies  heavily  on  firms  located  in  .Alameda.  Contra  Costa  and  San 
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Francsco  Counties.  Tnere  is  aiso  considerable  overlap  in  the  n/pes  or  gooas  ana  services 
purchased.  Hayward  provides  usenji  atiiization  data  dunng  periods  in  which  no  race  / genaer- 
conscious  or  affirmative  action  programs  were  in  place.  Such  data  are  available  for  smiail 
constpjction  projects  (under  S 100,000)  and  professional  services  over  the  period  July  1.  1986 
ihrough  .Apnl  12,  1992,  and  for  purchasing  over  the  period  January  1.  1990  through  .April  2. 
1992. 

.As  shown  by  Table  4.S,  we  found  chat  all  M/WBE  groups  in  construction  were 
underutilized  as  pnme  contractors.  We  did  not,  however,  have  sufficient  data  to  test  for 
disparity  among  construction  subcontractors.  In  contrast  to  the  Alameda  and  Contra  Costa 
studies,  we  also  found  all  M/WEE  groups  were  underutilized  in  services  and  commodities 
including  African  .American  commodities  firms. 

D.  Conclusions 

This  chapter  has  e.xamined  whether  M/WBEs  have  been  underutilized  in  the 
geographic  areas  and  industries  relevant  to  RTA  procurements.  To  aadress  this  issue,  we 
e.xamined  procurements  by  three  governments  in  the  RTA  servce  area— .Alam.eda  Counp/. 
Contra  Costa  County  and  the  City  of  Hayward— that  have  under.aken  procurements  that  were 
not  subject  to  affirmative  action  goal  requirements  during  at  least  some  penod  of  tim.e  since 
1985.  We  found  that,  without  affirmative  action  efforts,  both  counties  used  fewer  M/WEEs 
than  we  would  expect  based  on  their  availability  with  the  e.xception  of  African  .Amer.cans  ;n 
comm.odities'"  and  in  Asians  in  construction  subcontracting.  .Alameda  and  Contra  Costa 

'■  .A.S  noted  earlier,  however,  African  Americans  arc  not  onderutilized  in  commodities  largely 
because  there  are  very  few  .African  American  commodity  firms,  a tact  that  may  result  from 
discrimination. 
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Cour.ties  and  ihe  Cry  or  Hay\vard  procare  goods  ana  services  from  virtually  :he  same 
geograpnic  area  as  do  the  RTA  agencies.  Given  these  findings,  we  would  e.xpeci  that  the  RTA 
agencies  would  also  uncerutilize  .M/WBEs  if  they  did  not  nave  any  affirmative  action  goals 
programs. 

Our  pnvate-sector  results  further  support  this  conclusion.  We  e.xamined  the  utilization 
of  .M/\V'BEs  in  the  private  sector  in  the  geographic  areas  from  which  the  RT.A  agencies 
procure  goods  and  services.  For  each  agency,  we  found  that  M/WBEs  were  used  less  in  the 
pnvate  sector  than  we  would  e.vpect  given  their  availability.  We  found  significant 
uncerutilization  of  .Aincan  .Amencan.  .Asian,  and  Hispanic  MBEs  and  WBEs  in  construction 
pnm.e  and  subcontracting,  services,  and  comimodities.  In  almost  ail  cases,  M/WBEs  were  used 
at  a rate  less  than  30  percent  of  what  we  would  e.xpect. 

In  the  ne.xt  chapter,  we  examine  direct  evidence  of  discrimination  gathered  from 
personal  interviews,  testimony  at  public  hearings,  legal  cases,  and  other  studies  to  determine 
the  possible  sources  of  the  statistical  disparities  documented  in  this  chapter. 
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CHAPTER  5 

ANECDOTAL  EVIDENCE  OF  DISCRIMINATION 
IN  THE  RTAS  GEOGR.APHIC  MARKET 


Tne  U.S.  Supreme  Court  has  found  in  several  recent  decisions  that  statistical  evidence 
may  not.  by  itself,  be  sufficient  to  establish  that  minorities  or  women  have  facec 
discrimination."^  It  is  also  necessary  to  identify  the  sources  of  discrimination  mat  miay  have 
led  to  these  statistical  disparities.  It  is  generally  necessary  to  examine  anecdotal  evidence  c: 
discrimination  to  assess  the  likelihood  that  particular  statistical  disparities  have  arisen  from. 


^ Watson  V.  Forth  Worth  Bank  3:  Tru.st.  108  S.Cl.  27//  (1989)  and  Wards  Cove  Packing 
Company  v.  Atonio.  -i90  U.S.  642  (1989). 
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Darticuiar  discnmmaiory  practices  rather  than  trom  cultural  differences  or  :ne  icng-hvea 
effects  of  past  discnmination.  " 

There  are  many  possible  ways  m wnich  M/ WBEs  may  exoerience  uiscnmination: 

• Government  contracting  practices  wnich  create  explicit  or  imoiicit 
barriers  for  M/WBEs; 

• Disparate  treatment  of  M/WTEs  by  government  contract  otficers; 

• Disparate  treatment  of  M/WBEs  by  tinanciai  institutions; 

• Disparate  treatment  of  M/\VBEs  by  prime  contractors;  ana 

• Prevailing  social  conditions  regarding  race,  ethmcity  ana  gencer  sucn  as 

employment  discrimination  or  redlining. 

.Auiecdotal  evidence  concerning  the  extent,  if  any,  to  which  particular  racial,  ethnic  or 
gender  groups  e.xperience  contemporary  marketplace  discrimination  is  helDfui  for  at  least  rwo 
reasons.  First,  it  helps  to  verify  the  statistical  findings  presented  in  the  previous  cinapter. 
Second,  it  helps  to  identify  tlie  sources  and  victims  of  discrimination. 

We  have  collected  anecdotal  evidence  by: 


'■*  Anecdotal  evidence  for  our  purposes  refers  primanly  to  nonquantitacivc  ;ntormaaon  baseo 
on  a variety  of  sources  including  public  tesumony,  personal  inter/iews,  surveys,  lawsuits,  news 
accounts  and  other  studies.  Quantitative  e%ndencc,  however,  is  also  relevant,  e.g.,  the  numccr  ct 
employment  discrimination  cases  against  construction  firms. 
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• conducting  public  nearings  at  four  Bay  ,\rea  locations— San  Carlos. 
Concord.  San  Francisco,  and  San  Jose;  - 

• surveying  5,000  .M/WBE  businesses  in  me  Bay  .\rea; 

• reviewing  case  fiiings  and  court  decisions  involving  discrimination 
claims; 

• reviewing  the  academic  literature  on  discrimination; 

• reviewing  reports  prepared  by  and  for  governmient  agencies  on 
discrimination;  and 

• reviewing  newspapers  for  accounts  of  discrimination  in  the  Bay  .^uea. 

Table  5.1  summarizes  the  emdence  collected  by  form  and  source.  .As  shown  ;n  the 
table,  we  found  evidence  of  virtually  ail  forms  of  discrimination  from  several  sources.  Based 
on  our  review,  we  have  concluded  that  there  is  a large  body  of  evidence  that  the  observed 
disparities  between  M/WBE  utilization  and  availability  is.  the  result  of  racial,  ethnic  and 
gender  discrimination.  We  have  found  that  most  of  the  practices  and  conditions  outlined  in 
Table  5.1  have  occurred,  or  at  least  have  oeen  perceived  to  have  occurred,  within  the  greater 
Bay  .Aiex  which  constitutes  the  bulk  of  the  geographic  .market  for  procurement  by  each  of  the 
RTA  member  agencies,  as  we  saw  in  Chapter  3.  Tne  evidence  to  suppon  this  conclusion  is 
descnbed  and  evaluated  below. 


^ In  addition  to  these  hearings  which  were  conducted  during  .May  1992,  we  conducted  a 
public  hearing  in  Hayward  in  April  1992  for  a disparity  study  we  completed  for  the  City  of 
Hayward.  Five  other  hearings  have  been  held  over  the  past  two  years.  Four  public  hearings  were 
conduaed"  for  Alameda  and  Contra  Costa  Counties  in  May  1991.  A public  hearing  was  held  for 
the  San  Francisco  Redevdopment  Agency  in  June  1991.  Although  the  Ninth  Circuit  of  .Appeals  ;n 
Coral  V.  King  Counev  limited  the  relevant  eridence  to  minority  firms  which  have  done  business  ;n 
a specific  political  jurisdiction,  the  testimony  presented  at  these  heanngs  is  relevant  because 
RTA’s  geographic  market  clearly  covers  much  of  the  same  area.  .Minority  fums  conduct  busmess 
within  this  broader  area. 
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The  firs:  section  of  this  chapter  discusses  the  forms  of  discrimination  we  have 
considered  and  the  potential  sources  w-e  have  examined.  The  second  section  presents  an 
overview  of  discrimination  in  the  Bay  .Area.  Tne  third  and  fourth  sections  describe  the 
e’/idence  we  collected  through  public  hearings  and  personal  intermews.  Tne  fifth  section 
aescnbes  the  results  of  a survey  of  .Vl/WBE  firms  in  the  Bay  .Area  regaraing  aiscnmmation. 
Tne  sixth  section  presents  our  review  of  court  decisions.  Tne  seventh  section  summanzes  the 
findings  of  other  government,  trade  group  and  academic  stuaies.  In  the  final  section,  we 
present  our  conclusions. 

A.  Forms  and  Sources  of  Discrimination 

We  are  interested  in  two  forms  of  discnmination-<iisparate  treatment  and  disparate 
impact.  Disparate  treatment  involves  intentional  race  or  gencer  discnmination.'®  .An 
e.xample  of  such  treatment  would  be  a man  being  hired  instead  of  a more  qualified  woman. 
Disparate  impact  refers  to  practices  which  are  "fair  in  form,  but  discriminatory  in  practice."' 
Disparate  treatment  and  disoarate  imoact  can  take  place  at  any  point  m the  process  of 
establishing  and  e.xpanding  a ousiness. 

Tne  most  blatant  form  of  disparate  treatment  is  outright  discnmination  against 
minorities  and  women.  There  will  be  some  white  men  who  simply  do  not  like  minonties  and 


Sec  McDonnell  Douglas  Coro,  v.  Green  411  U.S.  "92  (1973). 
' Griggs  V.  Duke  Power  Company  401  U.S.  424  (1971). 
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■.vomen,  and  '-vill  favor  other  ■v'hice  men  over  them.  ^ However,  cisoarate  treatm.en:  can  also 
operate  in  a mucn  more  subtle  mmnner.  White  .men  miight  not  minx  of  them.seives  as 
practicing  discnmination  even  though  they  have  stereor/pes  in  mind  for  munonties  anc  women. 
They  might  perceive  minonties  and  women  to  be  less  qualified  and  cornioetent  and  mmke 
discriminatory  business  decisions  based  upon  these  beliefs.  .They  might  not  even  thinx  about 
minorities  and  women  at  all:  when  they  thinK  aoout  tneir  need  for  a suocontractor.  they  think 
solely  of  the  same  white  male  subcontractors  they  nave  always  used. 

Disparate  impact  occurs  when  m.emoers  of  a group  are  less  likeiy  to  possess  cenam 
cntera  that  are  necessary  to  get  ahead  but  which  are,  in  fact,  not  necessary  for  ooerating  an 
efficient  business.  We  consider  some  of  these  possible  areas.  Minonties  and  women  may  have 
less  "social”  caoital  — the  ousiness  nerworks  that  play  a significant  role  in  determining  the 
success  of  an  individual  or  a company.  It  is  often  asserted  that  business  contacts  ammng  famiiiy 
and  fnends  are  important.'^  Since  the  family  members  of  minonties  are  generally 
minonties,  they  would  have  fewer  potential  contacts  if  whites  are  generally  better  situated  in 
the  industr/  than  minonties.  Women  would  suffer  a disadvantage  if  gender  stereotypes  made 


Steven  Askin,  'Blood,  Sweat  and  Steel'  Black  Entemnse.  .May,  1984  ana  Svivia  A.  Law. 
■'Girls  Can’t  Be  Plumbers’  — Affirmative  Action  for  Women  in  Construction:  Beyond  Goais  and 

Quotas,'  . Harvard  Civil  Rights-Civii  Liberties  Law  Re^hew.  Winter  1989.  actaii  some  ot  tr.e 
difficulties  encountered  )by  minonties  and  women,  respectively. 

Sec  Frank  Fratoe,  W Soaological  Analysis  of  Minonty  Business,'  ReMew  of  Black  Poiiticai 
Economy.  Fall  1986,  pp.  19-20. 
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pocennal  farmiy  connections  less  usenii  :br  them  than  for  men.^°  .Also.  :f  friendshios  or 
acquaintances  prove  imoonam  in  networking,  and  if  white  men  choose,  for  various  reasons 
' for  e.xample,  discrimination),  to  associate  more  'with  other  'white  men.  then  munonties  and 
'women  would  be  disadvantaged.  Finally,  if  minonties  and  women  Dossess  less  financial  caoital 
than  'white  men.  then  they  will  naturally  encounter  more  problems  in  attempting  to  stan  a 
business.  .Also,  because  their  companies  are  disproportionately  small  or  ne'w,  which  may  be 
the  result  of  past  or  present  discrimination,  they  will  be  paniculariy  suoject  to  problems 
common  to  all  small  companies.  Some  of  the  problems  might  reflect  actual  limitations  on  the 
capabilities  of  small  or  new  firms,  but  others  are  inaccurate  or  overly  broad  perceptions  that 
might  disproportionately  injure  .M/\VBEs. 

For  the  purposes  of  this  study,  we  have  focused  on  the  following  possible  sources  of 
discrimination: 

• Prime  or  general  contractors 

• Bonding  or  surety  companies 

• Banka  and  other  financial  institutions 

• Labor  unions 

• Insurance  companies 

<*  Suppliers  of  matenals 

• Trade  and  professional  associations 

• Procurement  policies  and  practices  at  RT.A  member  agencies 

• Other  California  state  and  local  agencies 


The  problem  ot  stereocyping  suggests  that  the  existence  of  positive  role  models  might  be 
helpful  to  potential  minority  and  female  business  owners.  The  existence  of  role  models  can  serve 
to  suggest'  that  entrepreneurship  is  both  feasible  and  desirable.  For  African  .Amencans.  a shift 
away  from  the  perception  ^ that  African  American-owned  businesses  are  typified  by  ’mom  and 
pop'  grocery  stores  and  shoe-shine  stands  can  encourage  more  better-educated  African  Amcncans 
into  these  areas.  See  .Minority  Business  Development  Agency,  Research  Division.  'Minoricy 
Business  Enterprise  Today:  Problems  and  Their  Causes,’  pp.  12-13,  for  a discussion  of  these 

issues  and  a survey  of  the  literature. 
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Several  of  :hese  possible  sources  of  impact — pnme  and  general  contracts,  bonaing  and  sureov 
companies,  and  labor  unions— are  relevant  pnmanly  for  construction  firms.  We  have  also 
examined  several  aspects  of  procurement  that  could  have  a disparate  imoact  on  M/W'BEs: 

• Bonding  requirements 

• Insurance  .-equirements 

• Project  size 

• Cost  of  completing  proposals 

• Obtaining  working  capital 

• Insufficient  notification  of  bid  deadlines 

In  order  to  investigate  mese  sources,  we  have  conducted  mail  surveys  and  inte.maews 
with  RTA  personnel  and  industry  participants,  and  remewed-  the  social  science  and  legal 
literature  on  discnmination.  We  also  conducted  interviews  in  person  or  over  the  telephone 
with  members  of  the  M/WBE  community. 

B.  Overview  of  Discrimination 

Discrimunation  is  an  attitude  that  pervades  many  of  the  personal  and  business  decisions 
made  by  people.  Without  laws  and  sanctions  against  discnmination.  we  would  e.xpect  that 
individuals  who  discriminate  in  certain  decisions  will  discrimunate  in  other  cecisions  as  well. 
Compames  that  discriminate  against  minority  employees  are  likely  to  discnminate  against 
minority  suppliers  and  minority  customers.  .Men  who  sexually  harass  women  are  unlikely  to 
confine  themselves  just  to  employees;  we  would  expect  them  to  harass  other  women  who  fine 
themselves  in  a subordinate  relationship. 

Changing  social  norms  together  with  legal  sanctions  against  discnmination  have  almost 
cenainly  reduced  instances  of  overt  discrimination.  Where  30  years  ago  a white  man  could 
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opeaiy  say.  "I  won't  hire  Negroes.'  ■•'.'uh  :mpumr/.  :odav  he  risks  me  cost  o:  a lawsuit  ana 
perhaps  some  social  disapproval. 

The  incentives  to  be  cover:  aoout  discrimination  togetner  wun  me  fact  mat 
discnrmnatory  amrudes  tend  to  invade  many  aspects  ot  life  suggests  that  instances  of 
identified,  oven  discnrmnation  represent  omy  a small  fraction  of  the  instances  of 
discrim.mation  that  take  place.  Consequently,  in  assessing  whether  there  is  discrimination 
against  M/WBEs  in  the  service  areas  of  the  RTA  memoer  agencies,  it  is  imponant  to  Iook: 
oeyond  discnmination  against  .Vt/\VBEs  alone.  Evidence  of  discrimination  in  emoloyment. 
housing  and  education,  as  well  as  the  existence  of  racial  tensions,  are  ail  ver/  relevant. 

.Although  the  state  of  California  and  the  Bay  .Area  have  a diverse  etnmc  population 
composition  and  enjoy  the  reputation  as  a progressive  region,  they  are  not  free  of  racial 
prejudice.  State  and  local  agencies  have,  for  examoie.  continually  found  it  necessar/  to 
monitor  such  prejudice  and  take  corrective  action. Tne  state  of  California  enacted  a State 
Civil  Rights  Law“^  which  afforded  protection  against  discnmination  pnor  to  the  passage  of 
the  L'.S.  Civil  Rights  Act  of  1964.^-^ 

Other  state  agencies,  including  the  California  Department  of  Fair  Employment  and 
Housing  and  the  Fair  Employment  and  Housing  Commission,  were  also  established  to 


California  and' the  Bay  Area  continue  to  be  attractive  places  for  many  minority  groups. 
Population  forecasters  now  predict  that  minority  groups  '>viil  constitute  a majonry  in  the  State  oy 
about  the  year  2CXX).  This  already  occurred  in  the  Bay  Area. 

Government  Code  Seaions  12900,  et  sea. 

42  U.S.C.  Secuons  2000. 
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eliminate  discrimination.  The  mtluence  ot  these  asencies  has  eroded,  however.  ;n  recent  vears 
as  the  couns  have  limited  their  powers. 

Tnese  court  actions  do  not  necessarily  reflect  a lack  of  government  concern.  In  fact, 
continued  concern  has  also  led  numerous  agencies  to  sponsor  studies  on  discrimination  over 
the  decade  (pnor  to  the  Croson  decision).  For  e.xampie.  the  San  Francisco  Human  Rishts 
Commission  (SFHRC)  sponsored  a study  of  the  impacts  of  the  City  and  County  of  San 
Francisco's  procurement  requirements  on  M/\VBEs  m 1985.^-  (Tne  results  of  this  study  are 
discussed  in  section  F of  this  chapter.)  In  1988.  the  Oakland  Office  of  Communir’ 
Development  and  the  Office  of  Economic  Development  and  Emoloyment  soonsored  a stucy 
to  assess  commumr/  credit  needs,  focussing  on  small  ana  minority  'ousinesses.^^ 

Tnere  is  other  evidence  of  continued  concern  regarding  race  discnmiination  in  areas 
apart  from  .M/WBE  treatment.  Racial  tensions  and  redlining  continue  to  plague  the  region. 
Dunng  1990  and  1991,  a stnng  of  hate  crimes  against  racial  and  religious  minorities,  for 
e.xampie,  prompted  the  California  Fair  Employment  and  Housing  Commission  to  hold  puoiic 


^ Rccsady,  the  State  Supreme  Court  stripped  the  Fair  Employment  and  Hoosing  Commission 
(FEHC)  of  its  authority  to  grant  either  compensatory  or  punitive  damages.  In  instances  of 
harassment  '-vnerc  no  lost  wages  have  occurred,  the  Commission  essentially  has  no  authonty  to 
grant  relief  (cease  and  desist,  only).  In  Dvna-Med  v.  Fair  Employment  and  Housing  Commission 
(1987)  43  CaJ.  Rptr.  67,  the  California  State  Supreme  Coun  held  that  the  Fair  Employment  ± 
Housing  Aa  (FEHA)  (Government  Code  Sections  12900  et  seq.l  did  not  authorize  the  FcHC  to 
award  punitive  damages.  In  Peralta  Community  College  District  v.  Fair  Employment  and  Housing 
Commission  (1990)  276  CaJ.  Rptr.  114,  the  Court  held  that  the  FEHA  did  not  authorize  the  FEHC 
to  award  compensatory  damages  to  employment  disenmination  victims. 

^ Aiicen  Hernandez,  'Beeweea  a Rock  . . . and  a Hard  Place,"  Septemocr  30.  1985.  .Ms. 
Hernandez  studied-  the  impacts  of  bonding,  insurance  and  other  fee-related  requirements  of 
departments  ' and  agcnc.es  of  the  City  and  County  of  San  Francisco  on  MBEs,  'vV'BEs  and  smail 
businesses.  ^ 

David  Rosen,  'Community  Credit  Needs  Assessment  City  of  Oakland,'  prepared  for  the 
Office  of  Community  Development  and  the  Office  of  Economic  Development  and  Employment. 
February  1.  1989. 
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heanngs  on  racs  relations  in  the  Bay  .Area.  Racial  tension  has  also  recently  been  an  issue  in 
.Alameoa,  a city  in  Aiameaa  County.^'  In  aadition.  me  1991  San  Francisco  mayoral  election 
was  oiemishea  by  allegations  ot  racial  bias  by  both  leading  candidates. 

Racial  issues  have  been  raised  regarding  economic  developmient  issues  as  well.  For 
example,  .Aincan  .American  commumry  leaders  have  criticized  The  San  Francisco 
Redevelopment  .Agency  tor  tailing  to  fund  projects  oesigned  to  encourage  .Afncan  .American 
businesses.^ 

Tie  role  of  banx  and  real  estate  redlining  in  thwanmg  economic  development 
continues  to  be  a source  of  concern  in  Oakland  as  well.  .A  recent  Oakland  Tribune  anicle  by 
Craig  Scaats  listed  racism  as  an  important  reason  for  Oakland’s  slow  economic  development 
relative  to  other  Bay  .Area  communities.  In  this  article  he  observed,  "Racism  rears  its  head, 
too,  in  some  economic  decisions:  for  example  whether  a loan  is  approved,  whether  a business 
locates  in  the  city,  whether  someone  decides  to  shop  here.  Among  outsiders.  Oakland  --3 
percent  .Afncan  .American  — is  often  perceived  as  "a  black  city"  and  that  makes  some  whites 
uneasy."*^  Scaats  quotes  an  Oakland  architect  to  support  this  contention.  'Tnere's  still  a fair 
amount  of  racial  prejudice.  When  people  come  downtown,  they  see  a fair  amount  of  .African 
.Amencan  faces  and  it  scares  them."  Staats  also  quotes  Oakland’s  City  .Manager,  Henry 
Gardner  as  observing  that  "Some  people  are  more  comfonable  in  places  that  are 


For  example,  see  ’Blast  at  Home  of  Alameda  Police  Critic,'  San  Francisco  Chronicle, 
.'November  22,  1991,  page,  A20. 

^ Dan  Levy,  'Blacks  Assail  S.F.  Redevelopment  Agency,'  .San  Franci.sco  Chronicle.  .May  16. 
1991,  page  A-19. 

Craig  Staats.  'Uneasy  Street.’  Oakland  Tribune.  August  4,  1991.  pp.  A1  and  .A14. 
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preaominantiy  whue."  The  Oaklana  Commurur/  Deveioomeni  office  smCy  also  founa  -.hac 
redlimng  by  financial  and  real  esiate  insnmtions  were  obstacles  to  economic  development. 

Additional  evidence  regarding  discrimination  by  local  financial  institutions  was 
developed  by  the  San  Francisco  Chrnnide.^*^  .According  to  ^African  .American  loan  data  from 
the  ten  largest  leading  institutions  supplied  to  the  Chronicle,  loan  application  aeniai  rates  w'ere 
5 percent  higher  for  Hispanics  and  56  percent  higher  for  .African  .Amencans  than  for  whites. 
While  these  comparisons  do  not  fully  account  for  other  factors  such  as  income  and  crecit 
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ratings,  tney  suggest  aisoarate  treatment. 

Other  studies  relying  on  Federal  Reserve  aata  have  oroduced  similar  tindings.  For 
e.xample.  the  Wall  Street  Journal  presented  an  analysis  of  Federal  Reserve  Data  indicating 
mat  .Afncan  .Americans  were  50  percent  more  likely  to  oe  rejected  for  a morgage  loan  in 
California.^"  .A  study  conducted  for  the  Federal  Reserve  Bank  of  Boston  snowed  that 
controlling  for  income,  statistically  significant  disparities  remained  in  mortgage  lending. 
.Although  these  studies  focus  on  mortgage  lending,  it  seems  likely  that  similar  patterns  w’ouid 
oe  found  in  commercial  lending.  In  fact,  as  discussed  below,  financing  is  freouentiy  identified 
as  an  obstacle  and  source  of  discnmination  by  M/NVBE  firms. 


^ Kenneth  Howe,  'Startling  Raaal  Trends  in  Home  Loan  Study,’  San  Francsco  C-.ronicie. 
December  2,  1991,  page  B-1. 

No  statistical  tests  were  presented  to  address  whether  the  observed  denial  rate  differences 
were  statistically  different. 

Paulette  Thomas.  'Blacks  Can  Face  a Host  of  Trying  Conditions  in  Getting  .Mortgages.'  Will 
Street  Journal.  Monday,  November  30.  1992.  p.  1. 

.AJice  H.  Munnell,  et  al.,  'Mortgage  Lending  in  Boston:  Interpreting  HMDa  Data.'  Federal 
Reserve  Bank  of  Boston.  'Working  Paper  92-7.  October  1992. 
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C.  Evidence  from  Public  Hearings  and  Personal  Interviews 

In  our  erfon  to  coilec:  direct  evidence  or  discnrmnation.  we  conducted  four  public 
heanngs  at  various  locations  throughout  the  Bay  .Area—  San  Carios.  Concord.  San  Francisco 
and  San  Jose.  We  also  pen'orme a written  and  telephone  interviews.  The  oe.'-sons  inter/iewed 
and  the  'Witnesses  at  the  vanous  heanngs  conducted  by  .N'ER^A  identified  a number  of  forms 
and  sources  of  discnrmnation  which  are  summarized  beiow. 

1.  Tne  Heanngs  for  ‘he  Regional  Transit  As.sociation 

Tniny-mne  oeople  testified  at  the  four  public  hearings  held  by  the  Regional  Transit 
.Association.  Seventeen  of  these  witnesses  (dd  percent)  were  .African  .American:  six  (15 
percent)  were  .Asian  .Amencan  and  five  (13  percent)  were  Hispanic  .Ame.ncan.  .A  total  of 
thineen  women  (33  percent),  including  two  minonty  women,  testified  at  the  hearings.  Tie 
witnesses  at  the  heanngs  testified  of  various  problems  they  have  suffered  as  womien  or 
minonry-owned  businesses,  including  obtaining  bonding  and  financing,  trying  to  break  into 
established  business  networks,  umons,  and  the  "sham"  nature  of  so-cailed  "good  faith"  efforts 
to  nire  mmonty  and  women  subcontractors.  Tneir  testimony  is  summarized  below, 
a.  Overview  of  Disenmmation 

A number  of  witnesses  testified  to  instances  of  blatant  disenmmation.  Others  testiried 

more  generally  to  subtler  forms  of  discrimination.^’^ 

.An  African  .Amencan  electncai  contractor  testified  that  he  was  the  only 
minority  contractor  working  on  a job  for  the  Valley  Medical  Ce.nter  in  San  Jose 
was  only  there  as  pan  of  a minority  goal.  Two  days  after  he  staned  on  the  job, 
someone  had  marked  the  ponable  bathrooms  with  "Nigger  get  out  of  here.  We 
don't  need  you 'here."  (SJ  38-  39)  He  also  related  an  inadent  involving  a 


^ Parentheses  Indicate  hearing  location  and  transcript  page.  SJ  denotes  San  Jose;  CC,  Contra 
Costa  (Concord);  SAM.  San  Mateo  (San  Carlos);  and  GG3.  Golden  Gate  Bridge  ^San  Francisco). 
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dispute  with  a drywailer.  The  drywaller  was  concerned  [hat  tne  electrical 
contractor  was  not  moving  :ast  enough  on  the  joo  ana  so  ne  said  to  the 
supervisor  "that's  what  you  get  tor  hiring  niggers."  (Si  41)  Tne  electncal 
contractor  also  testified  that  on  one  occasion  his  secretary,  a white  female,  had 
been  told  that  his  company  was  the  low  bidder  on  a project:  however,  when  he 
showed  up  in  person,  he  was  informed  that  they  couid  not  use  his  company’s 
services.  (SJ45) 

Tie  Mexican  .■\mercan  owner  of  an  asbestos  abatement  business  testified  that 
pnor  to  forming  his  own  business,  he  had  wor.ked  for  his  father,  wnose  partner 
was  a white  male.  He  had  heard  his  father's  panner  make  racial  remarks  about 
.Mexican  and  black  people  and  he  testified  that  racial  remarks  had  been 
common  dunng  his  years  in  the  construction  industry  and  that  discrimunation 
was  a sigmficant  problem.  (SJ  65) 

.\  woman  who  ran  a trucking  business  testifed  that  she  has  expenenced  se.xual 
harassment  on  the  job  ranging  from  cat  calls  and  whistling  to  a foreman  who 
said  "if  I didn’t  give  him  a kiss  at  the  end  of  a aay.  ne  wasn’t  going  to  nave  me 
back  the  next  day."  (CC  61)  She  related  that  frequently  individuals  did  not 
think  she  could  do  the  job  because  she  was  a woman.  (CC  63-64) 

.-k  woman  owner  of  an  architectural  firm  testifed  that  despite  15  years  as  an 
architect  for  someone  else  and  15  years  of  e.xperience  with  her  own  arcnitecturai 
firm,  government  agencies  typically  stated  she  did  not  have  enough  e.xperience. 
She  said:  "It  has  been  very  clear  that  they  think  we  do  pretry  stuff  but  not 
necessanly  that  we  have  any  knowledge  in  the  techmcal  background."  (SJ  113) 
She  related  that  on  one  job  she  did  for  Stanford  Umversity,  the  inspector  stated 
'we  don’t  really  like  women  on  this  job."  (SJ  114) 

.-kn  .\sian  .American  woman  who  was  an  electncal  contractor  testifed  to  having 
experienced  sexual  harassment  on  the  job.  Of  one  job.  she  testifed;  "When  I 
walk  by,  extremely  gross,  vulgar  se.xual  remarks  were  made  about  me.  It  made 
it  such  that  I would  refuse  to  go  work  on  the  job  site  where  I didn’t  have  my 
foreman  or  one  of  my  workers  nearby  because  I was  afraid  to  be  anywhere  by 
myself."  (SJ  123)  She  also  tesffied  that  one  of  her  frusirafons  was  that  people 
often  assumed  that  she  was  merely  a "front"  for  a husband  or  a white  male.  (SJ 
124) 

.A  woman  who  owned  a metal  fabricafon  and  machining  business  tesnfed  that 
she  was  not  taken  seriously  as  a woman  in  her  f eld.  She  described  one  instance 
where  the  representative  of  a public  utility  had  "talked  down  to  me  like  I 
wouldn’t  know  a gasket  from  a rubber  band."  (GGB  5)  She  described  how 
frequently,  when  one  of  her  male  employees  was  with  her,  they  would  try  to 
speak  with  her  male  employee  rather  than  to  her.  (GGB  9) 
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A woman  owner  of  an  underground  elecincal  business  *esnned  that  it  was  her 
expenence  that  women  ana  minonties  are  treated  differently  on  the  job:  "You 
can  do  your  best  work.  You  can  work  twice  as  hard  as  everybody  else.  You 
have  had  to  go  through  this  intense  struggle  to  prove  to  this  particular  jenc  that 
you  can  do  the  job.  and  finally  some  aay  get  through  this  and  ’oh.  well,  oicay. 

She's  alnght.'  or  'he's  alright.’  .And  you  think  you  accomplished  something,  but 
the  next  week  there  could  be  somebody  else  on  the  crew  and  you  have  to  go  all 
over  again.’  (SJ  39)  She  also  testified  to  having  worked  for  an  .Afncan 
•Amencan  contractor  at  the  San  Francisco  airport  when  certain  maionty 
electndans  would  come  out  to  the  job  site  and  "would  not  work  or  they  would 
do  things  that  were  counterproductive."  (SJ  90) 

.An  .Asian-Indian  owner  of  an  engineering  consulting  firm  testified  that 
promising  contract  prospects  would  often  e'/aporate  when  he  visited  the 
contractor  and  the  contractor  saw  that  he  was  a minonty  individual.  (SA.Vl  1 18) 

Pne  Asian-Indian  president  of  an  information  management  business  testified 
that  in  one  situation  where  his  company  had  been  the  lowest  .responsive  bidder, 
his  company  was  made  to  submit  additional  information  not  stated  in  the  RFP 
and  not  required  of  the  majonty  contractor  who  currently  had  the  concession. 

: SAM  I45-A7)  In  fact,  he  testified  that  his  company  had  been  very  successful  in 
obtaimng  contracts  where  they  were  not  identified  as  a minonty  firm,  but  when 
identified  as  minonty,  their  success  rate  had  fallen  to  zero.  (SAM  150)  He 
stated  that  it  had  been  his  experience  that  minorities  had  only  been  given  those 
jobs  that  .majonty-owned  firms  did  not  want.  (SAM  153) 

.A  woman  owner  of  a moving  and  storage  company  testified  about  the  difference 
in  operating  the  company  with  her  husband  before  his  death  and  then  alone 
after  his  death.  She  related  that  one  major  van  line  which  had  previously  been 
dealing  directly  with  her  husband  refused  to  deal  with  her  once  she  took  over 
and  eventually  pulled  the  contract.  (CC  9)  She  testified  that  she  felt  she  was 
as  capable  as  her  husband  and  that  she  employed  the  same  personnel  as  her 
husband.  (CC  9) 

b.  Unions 

Twelve  witnesses  (31  percent)  testified  about  problems  with  and  within  umons  in  t.ne 
Bay  Aea.  They  testified  concerning  the  lack  of  minonty  and  women  panicipation  in  urucn 
leadership.  They  spoke  about  the  failure  to  give  work  to  rmnonty  members  despite  tneir 
priority  on  union  hail  availability  lists.  Witnesses  also  related  how  they  had  been  prese.nt  wnen 
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union  members  had  sabotaged  jobs  of  minoriry-owmed  businesses.  Tne  following  are  some 
examples; 

.Aji  .Airican  .Aunencan  male  who  is  the  sole  proprietor  of  a painting, 
waterproofing  and  sandblasting  business  testified  about  an  incident  wnere  umon 
.members  had  sabotaged  his  equipment;  'They  dumpea  the  oil  in  the 
sandblaster,  put  rocks,  concrete,  stone,  tooic  pans  of  the  .macnine  and  threw 
them  around  the  garage.'  (SAM  11)  Tne  owner  testified  that  it  was  his  belief 
that  majonry  umon  me.mbers  had  sabotaged  his  eQuipmient  in  pan  oecause  of 
his  nonumon  status  and  in  pan  because  he  was  a minonty  contractor.  Tne 
owner  testified  that  no  similar  saootage  was  perpetrated  on  any  of  the  majority 
contractors''  equipment. 

•An  .African  .American  electrician  testified  that  in  his  li  years  in  the  umon  he 
had  never  seen  a minority  obtain  a supervisory  position  on  a job  when  mere  was 
a cnoice.  (GGB  75,  33)  He  stated  that  there  were  no  Afncan  .Amencans  in  any 
leadership  positions  witn  the  Local  because  of  the  attitudes  of  the  union 
membership.  (GGB  86)  In  his  apprenticeship  class  of  twenp/  indivduals.  there 
were  three  .Afncan  Americans  and  he  was  the  only  one  currently  left  in  the 
trade.  In  his  15  years  of  e.xpenence,  he  and  his  rmnonty  counterpans  rvpicaily 
were  given  the  more  menial  work  on  projects,  (GGB  80),  but  marry  of  his  white 
counterpans  were  able  to  panicipate  in  sigmficant  projects  immediately  after 
cormng  out  of  the  apprenticeship  program.  (GGB  35)  He  also  reiatea  that  he 
had  frequently  heard  about  and  a couple  of  times  seen  majonr/  union 
employees  sabotage  the  projects  of  minority-owned  businesses.  (GGB  “S)  He 
said  that  there  was  a problem  with  white  union  laborers  not  working  as  hard  for 
nunonty-owned  businesses.  He  had  seen  instances  where  tney  did  not  work  at 
their  usual  rate  and  had  "even  seen  them  come  to  work  drunk,  come  late,  leave 
early  and  just,  you  know,  tne  respect  is  not  the  same."  (GGB  80)  He  also 
testified  that  contractors  often  watch  the  umon  lists  and  put  in  calls  so  as  to 
avoid  hinng  minonty  electricians.  Tney  wait  to  call  the  umon  hail  until  they 
know  that  majority  technicians  were  higher  up  on  the  list.  (GGB  87) 

.Another  African  Amencan  electncal  contractor  testified  that  he  does  not  use 
union  labor  even  though  he  had  been  in  a umon  for  17  years  pnor  to  cropping 
out  and  starting  his  own  business.  Initially,  he  had  used  umon  labor  but  had  .nun 
into  problems.  He  told  a story  about  one  young  apprentice  who  would  come  to 
work  early  in  the  morning,  eat  his  breakfast,  and  then  sit  down  and  do  his 
homework  from  school.  When  confronted  about  his  behavior,  the  apprentice 
would  just  say,  "I  don’t  know  what  you  niggers  really  want."  (SJ  43-^) 

.An  African  .American  owner  of  an  electrical  contracting  business  testitied  to 
having  problems  with  the  union  labor  he  used.  He  stated  that  he  has  had  white 
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T.ale  employees  working  :or  him  w-no  ':hink  :ney  '<now  more  man  [ do  aoou: 
wnat  I’m  doing  and  feei  like  as  if  I’m  supposea  :o  be  workins  '.viih  mem  or  for 
mem  and  nor  ihe  owner.'  fSJ  29)  He  lesiified  thai  mere  were  no  .Aincan 
-miencans  m che  leadership  or  :he  Local  because  :ney  weren'r  warned.  ( SJ  3 1) 

He.  himself,  had  aiiemprea  :o  ge:  on  me  .Apprenuce  Comimuiee  :o  aavance  me 
cause  of  .minoruies  wuhm  che  L’nion  bu:  had  been  unable  :o  ao  so.  He  said  ihat 
r.e  had  referred  five  or  six  young  men  to  the  .Apprentice  Program  bu:  that  none 
cf  them  had  made  it.  It  was  his  testimony  that  the  individuals  whom  ne  referred 
more  than  met  the  imtiai  qualifications  for  the  .Apprentice  Program,  'vith  three 
of  the  prospective  apprentices  being  college  students.  He  suggested  the  reason 
mey  were  denied  positions  was.  at  least  in  part,  because  they  were  black.  (SJ 

.Another  man.  an  .Aincan  .Amencan  representative  of  a orgamzation  of  .African 
.^jnencan  electncian  journeymen,  testified  that  his  orgamzation  was  formed  in 
an  effon  to  provide  an  outlet  for  minority  individuals  to  bnng  grie'/ances  and 
oave  some  representation  in  the  union.  He  testified  there  was  a lot  of  hostility 
towards  blacks  inside  me  unions.  (SJ  81) 

.A  woman  owner  of  an  underground  eiectncai  business  testified  that  umons  were 
generally  "hostile  and  uncooperative"  toward  women  and  minorities.  (SJ  86) 

She  said  that  there  were  only  nvo  women  in  her  apprenticeship  class  of  28 
aoprentices.  When  the  apprenticeship  finished,  the  union  informed  the  other 
woman  "that  since  she  resided  outside  of  the  Local  that  she  would  be  booked 
to  journey  person  rather  than  being  book  one.  which  is  a local  class.  However, 
tnere  were  plenty  of  book  one  local  journeymen  who  lived  outside  of  the  local 
already  and  they  did  not  choose  to  eni'orce  this  against  them  at  the  time."  (SJ 
S6-87).  She  stated  that  the  woman  tried  fighting  it  for  about  a year  by  wnting 
.etters.  going  up  ana  talking  to  the  ousiness  agent  there,  etc.,  but  basically  got 
nowhere.  She  finally  got  in  toucn  with  someone  with  some  legal  background  in 
this  area  who  "got  her  to  wnte  the  letter  with  the  right  key  words  and  the  right 
names,  and  all  of  a sudden,  the  union  management  said.  ’Oh.  well  of  course 
snes  got  to  be  book  one  . . . everybody  is.’  But  she  didn’t  work  for  two  and  a 
half  years  because  of  this  outnght  discrimination."  (SJ  87) 

c.  Insurance  and  Bonding 

.Nineteen  witnesses  (-i-9  percent)  testifiea  about  problems  satisfying  boncin 
requirements.  In  some  instances  this  appeared  to  be  the  result  of  business  size  o 
capitalization  rather  than  race  or  gender  discrimination,  but  in  other  instances,  witnesse 
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■esnfied  :o  more  direct  linics  between  their  inability  to  obtain  bonding  ana  their  statu 
women  or  minonties. 

■An  .Airican  .Amencaji  proprietor  ot  a painting,  waterprooring  and  sandblasting 
business  testified  to  his  difficulty  in  obtaining  liability  insurance  due  to  the  fact 
that  his  business  is  located  in  a predormnantly  rmnonty  area:  "If  you  were  in  a 
predormnantly  blade  area,  don't  care  what  city,  where  its  at.  your  insurance  is 
going  to  automatically  be  higher  than  anyplace  else."  (SAM  15) 

•An  .African  .Amencan  woman,  who  was  the  president  of  a bonding  company, 
talked  about  the  problems  her  company  has  had  getting  a contract  with  an 
'insurance  company:  "I  have  been  in  business  tor  18  years:  seven  years  I have 
been  on  my  own.  .And  as  of  today,  I do  not  have  a direct  contract  with  an 
insurance  company.  Our  agency  produces  over  55  million  in  insurance 
premiums  in  one  year,  and  we  still  do  not  have  a direct  contract.  We  have  a 
techmeal  assistance  contract  with  the  City  of  Oakland  for  557  million,  contract 
management,  but  we  still  do  not  have  a direct  contract."  fSAdvl  27)  She  stated 
that  the  reason  she  did  not  was  because  of  her  stanis  as  an  .African  .American 
female.  She  related:  'There  were  five  of  us  who  left  the  industry  about  the 
same  time,  decided  to  go  out  on  our  own:  all  of  them  have  direct  contracts. 
Tiere  was  one  that  left  about  two  years  ago;  she  staned  off  '.'.itn  a direct 
contract.  I’m 'willing  to  put  up  the  same  550,000  line  of  credit."  (SA.M35)  Each 
of  the  four  women  who  has  a direct  contract  is  white. 

Tie  executive  director  of  Oakland  Community  Housing  related  a recent 
e.xpenence  'where  a lender  had  required  a minority  contractor  to  pay  more  in 
points  to  qualify  for  a bond  than  nonmmonty  firms  typically  had  to  pay.  He 
testified  that  the  bonding  premium  for  a nonminonty  firm  is  typically  less  than 
1%  while  a bond  for  a minority  contractor  was  in  excess  of  2%.  (GGB  55) 

•A  Filipino  owner  of  a construction  company  testified  that  he  haa  attempted  to 
get  bonding  'with  the  two  major  bonding  companies  in  San  Francisco  and  had 
been  denied  for  fifteen  years.  He  attributed  the  demal  to  the  desire  of  the 
bonding  companies  to  support  their  longstanding  customers  by  hindenng  their 
comoetition.  (GGB  57)  He  finallv  had  to  go  to  San  Dieao  to  obtain  bonding. 
(GGB  71) 

The  -woman  owner  of  a construction  safety  supply  company  testified  that  she  had 
used  her  husband  to  call  people  for  loans  and  bonding  because  he  could  get 
things  accomplished  that  she  couldn’t  since  he  was  a white  male.  She  testified 
that  people  assunie  that  her  husband  controls  the  business  rather  than  her.  (SJ 
108,  110) 
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d.  Financing 

Sevenreen  vvunesses  (-U  percsni)  lesnfied  about  financing  difficulties.  .Again,  mucin  of 

the  '.estimony  reiated  to  proolems  facea  by  small  businesses  m general,  but  there  were  also  a 

significant  number  of  witnesses  who  attributed  their  financing  aifficuities  to  discrimination. 

.An  .Aincan  .American  owner  of  a backhoe  business  testified  that  despite  his 
almost  S2  million  in  liquid  assets,  banks  had  refused  him  financing.  He  stated 
that  he  was  aware  of  a number  of  majonty-owned  businesses  with  the  same 
asset  base  that  had  been  able  to  get  the  line  of  credit  he  had  been  aemed. 
(SAuM127-2S) 

-An  .Aincan  .American  developer  testified  that  he  had  used  joint  ventures  to 
obtain  financing  because  he  was  not  able  to  obtain  financing  on  his  own.  In  fact, 
he  had  done  joint  ventures  with  white-owned  business  enterpnses  even  though 
their  financial  situation  was  not  as  strong  as  his  Decause  tne  wnite-owned 
businesses  could  obtain  financing.  (CC  88-89) 

.A  Filipino  American  owner  of  a construction  company  testified  about  proble.ms 
with  obtaimng  financing  from  banks.  In  his  e.xpenence,  majonry  firms  with 
similar  finances  and  assets  had  been  able  to  obtain  loans  that  he  was  unable  to 
get.  (GGB  64) 

.An  .African  .American  who  is  the  vice  president  of  a minonp/-owned  engineering 
business  testified  that  in  one  instance  a performance  bond  company  had  called 
his  bank  to  cenify  his  creditwonhiness.  but  "that  very  bank  appraised  my 
properr/,  when  I bought  it  for  5258.000  three  years  ago  and  I had  another 
appraiser  come  out  and  appraise  the  property  at  5340,000.  The  bank  turned 
around  and  appraised  my  property  for  5240,000  this  year."  (GGB  99)  He  was 
given  this  low  appraisal  despite  there  having  been  no  physical  change  or 
diminution  in  value  of  his  property  and,  in  fact,  despite  an  increase  in  the 
tax-assesscdvalueoftheproperty.  (GGB  99-100)  He  was  confident  that  he  was 
given  the  low  appraisal  because  he  is  black.  (GGB  107-08) 

.A  Hispanic  .American  owner  of  a corrosion  engineering  consulting  business 
testified  that  he  had  significant  problems  obtaining  financing  for  his  business. 

He  testified  that  at  first  he  was  denied  a loan  on  the  grounds  that  he  did  not 
have  any  e.xpenence.  But  even  after  nine  years  and  an  e.xcellent  track  record, 
his  company  was  still  denied  the  loan.  He  attributes  this  to  discnmination  on 
the  pan  of  the  Idan  officers  who  are  usually  white  males.  (SJ  71-72) 
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e.  Sham  Gooa  Faith  Effons 

One  of  the  chief  concerns  among  witnesses  was  what  :nev  perceived  to  be  the  sham 
nature  of  the  "good  faith"  efforts  of  many  maionr/  pnm.e  contractors.  Sixteen  witnesses 
percent)  testified  about  this  problem.  Some  related  being  listed  as  a subcontractor  on  lobs 
without  permission  and  to  receiving  phone  calls  and  certified  mail  soliciting  bids  wnen  tne 
prime  had  no  intention  of  using  their  services.  Others  testified  about  being  included  on  the 
contract  'with  a public  agency  to  satisfy  goals  only  to  have  their  role  diminished,  and  in  som.e 
cases  altogether  discarded,  as  soon  as  the  work  on  the  contract  actually  began.  The  following 
testimony  is  illustrative; 

A Pacific  Islander  woman  who  ran  a truc.king  business  descnbed  receiving 
numerous  'good  faith  lette,'-s"  requesting  her  to  solicit  bids  when  the  pnme 
actually  had  no  intention  of  using  her  on  the  project.  (CC  23)  She  also 
descnbed  pnme  contractors  who  had  listed  her  company  for  cenain  jobs  and 
then  refused  to  use  her  company  once  the  job  started,  finding  some  e.xcuse  like 
she  did  not  have  the  right  equipment.  (CC  25)  She  said  it  was  "customary"  to 
be  listed  for  work  and  once  the  good  faith  requirements  are  met,  her  company 
IS  terminated.  ( CC  26)  She  also  related  how  cenain  majority-owned  compames 
would  pay  a minonry  business  to  use  the  nunonty  company's  name  on  the  side 
of  Its  truck,  thereby  creating  the  appearance  that  the  subcontract  was  being 
penormed  by  a minonty  business  enterprise.  For  playing  this  game,  the 
minonty  owner  is  given  a small  cut  of  the  contract.  (CC  37-38) 

.Another  woman,  a cenified  public  accountant  who  operated  her  own  business, 
testified  that  she  had  been  abused  by  sham  efforts  several  times.  On  one 
contract,  she  had  subcontracted  to  perform  cenain  accounting  work.  The  prime 
comraaor  had  paid  her  a poraon  of  the  contractual  amount,  but  told  her  that 
the  audited  financial  statements  necessary  for  her  next  task  were  not  yet 
available.  While  she  waited  for  the  statements,  however,  the  contractor  signec 
a new  contraa  for  the  purpose  of  analyzing  the  very  financial  statements  tor 
which  she  had  been  told  to  wait.  The  contractor  eventually  told  her  that  there 
had  been'a  change  of  scope  in  the  contract  and  that  her  services  were  no  longer 
needed.  (CC  49)  On  another  contract,  she  was  included  on  the  bid  for  a 
contract,  but  after  receiving  the  contract,  the  contractor  said  he  no  longer 
needed  her  services.  (CC  44-45) 
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.Aji.Aiian  owner  of  an  engineering  company  lesnfied  lo  beins  listed  on  a lob  and 
participating  in  the  interview  process.  However,  when  the  maiorirv  pnme  got 
the  job,  the  contractor  refused  to  use  the  company's  ser/ices.  (CC  105-06) 

A Hispanic  owner  of  an  eiecmcal  distribution  business  testified  about  his  nam.e 
being  used  by  general  contractors  to  obtain  a contract  with  no  intention  of  using 
him  on  the  job  at  ail.  He  stated;  "I  would  like  to  talk  about  also  the  general 
contractors  . . . using  your  name,  using  the  company’s  status  as  a minonry  to  get 
the  15  percent  or  30  percent  preference.  .And  then  they  get  your  DBE  number 
and  everything  else,  and  thev  set  the  award  and  thev  don’t  use  vou  at  ail." 
(GGB26) 

The  e.xecutive  director  of  Oakland  Community  Housing  also  described  the 
problem  of  maiohty  contractors  listing  minority  subcontractors  in  their  bids  and 
then  failing  to  use  them  on  me  project.  He  said  that  to  combat  t.bis.  his 
organization  nas  tnreatened  to  pull  the  contracts.  (GGB  36-37) 

-A.  Filipino  owner  of  a construction  company  said  that  he  receives  calls  from 
general  contractors  who  simply  ask  him  what  his  address  is  so  that  they  can 
make  a record  that  they  have  attempted  to  contact  minonty-owned  businesses. 
(GGB  66)  He  also  regularly  receives  cenified  mail  from  general  contractors. 
When  he  signs  the  certified  mail,  the  general  contractor  is  able  to  use  that  to 
show  that  they  have  made  a good  faith  effon,  despite  the  fact  that  there  is  no 
real  intention  of  using  him  on  the  project.  (GGB  59-60) 

A Me.xican  .-American  owner  of  a paving  company  testified  to  several 
e.xpenences  of  having  been  listed  "erroneously'’  by  a pnme  contractor  on  a 
project.  Tne  pnme  contractor,  in  fact,  had  listed  his  company  only  to  show 
rmnonuy  participation  but  had  no  intention  of  actually  using  his  company  on  the 
project.  (SJ  17-18)  When  asked  whether  he  thought  it  was  really  just  a clerical 
error,  he  responded:  "No  way.  Not  when  they  hire  another  guy  nght  there  on 
me  spot  five  minutes  later.  Then  you  have  another  problem  here  'with  . . . this 
good  faith  effon  ail  right.  These  people  called  about  making  good  faith  effons 
on  these  contracts.  They  write  you  a letter  on  the  last  day  of  the  bid  when 
you— sometimes  I even  receive  it  after  the  bid  opening  ...  I got  one  here  from 
Monterey  Mechanical  which  they’re  asking  me  to  bid  a job  and  this  is  on  Friday 
evening  that  they  faxed  this  thing  to  me.  They  want  the  bid  Monday  morning, 
and  we  got  the  weekend  where  you  can’t  get  any  materials,  you  can’t  get  pacing 
on  anything,  and  that’s  your  good  faith  effoa."  (SJ  21) 

.An  .African  .American  owner  of  an  electrical  contracting  business  testified  that 
he  receives  telephone  calls  from  different  contractors  asking  if  he  wants  to  bid 
a project.  "If  you  want  to  bid  a project,  they  ask  you  if  you  have  a fax  machine. 
Tney'll  fax  the  information.  When  you  get  the  information,  you  find  out  the  bid 
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goes  out  in  a couple  of  days  or  me  same  day  or  :ney  sene  vou  a registered  letter, 
and  iLS  after  the  fact  in  most  cases."  iSJ  24-25) 

.Another  .Airican  .American  electrical  contractor  testified  to  the  same  proole.m: 

'I  have  gotten  letters  from  a lot  of  firms  . . . .And  they  generally  follow  'aath  a 
telephone  call  that  they  want  to  fax  back  the  letter  to  them  if  you'll  sign  your 
name  so  you  can  say  you  are  not  bidding  it."  (SJ  39)  He  statea:  "they're  only 
after  good  faith  effort.  They  didn’t  really  want  to  give  a old."  (SJ  39)  He  also 
testified  that  he  has  had  e.xperiences  where  ne  is  not  paid  as  quickly  as  the 
majoncy  subcontractors  on  a job.  (SJ  42) 

f.  Established  Business  Networks 

Twelve  witnesses  (31  percent)  testified  to  the  proble.ms  of  overcomiing  established  "old 

boy"  business  networks.  The  following  testimony  is  illustrative; 

Speaicing  of  the  difficulty  of  convincing  a selection  panel  that  his  comoany  could 
do  the  job  if  selected,  the  .African  .American  owner  of  a constraction 
management  business  testified:  "[M]ore  often  than  not  it  is  also  me  case  we  are 
not  on  a first  name  basis  with  the  people  who  are  doing  the  selecting  . . . They 
all  know  each  other  on  a first  name  basis.  So  the  clients  are  very  comfonable 
with  these  types  of  tlrms."  (SAM  46) 

The  .African  .American  owner  of  a janitorial  service  company  testified  that  he 
had  difficulty  obtaining  construction  dean-up  work;  "You  will  find  that  most 
often  that  is  kind  of  an  old  boy's  network  type  of  situation  . . . You  get  those 
contracts  pnmarily  because  you  know  the  construction  foreman  or 
superintendent  and  they  have  their  relationships  with  each  otne.n  tneir  people, 
their  friends  or  associates  or  however  you  want  to  put  it.  .-And  normally  those 
are  the  persons  that  get  those  contracts  In  the  construction  phase  of  it.  That  has 
been  my  direct  e.xpenence  in  that  area.  On  several  occasions."  (SAM  84) 

.A.  representative  from  Oakland  Communiw  Housing  testified:  "General 

contraaors  essentially  select  their  subs  and  people  they  work  with  over  the 
years.  It  relates  to  their  relationships  are  established,  paracularly  with  the  large 
general  contractors.  And  I don’t  think  that  network  has  really  included 
minondes."  (GGB  39) 

g.  The  Value  of  Goals  Programs 

Finally,  a number  of  witnesses  e.xpressed  their  opinion  that  a significant  portion  of  their 
revenue  was  attnbutable  to  the  goal  programs  public  entities  had  in  place,  and  that  without 
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such  goals  iheir  businesses  may  never  nave  gotten  orf  the  grounc.  Tne  following  testimonv  ;s 
illustrative: 

.-Kn  .Aincan  .American  owner  ot  an  electrical  contracting  ousmess  testirled  that 
at  one  point  he  changed  the  focus  or  his  work  from  San  Jose  to  .Alameda  County 
and  San  Francisco  because  the  latter  had  goal  programs  in  place  whereas  San 
Jose  only  had  a good  faith  efforts  program.  With  a mere  good  faith  efforts 
program  in  place,  he  was  not  getting  the  opportunities  to  work.  (SJ35)  When 
asked  whether  he  would  have  been  as  successful  without  minonuy  goais.  another 
.African  .American  man  who  ownea  a construction  management  firm  responded: 

"No,  I would  not  be.  I would  probably-wouldn’t  even  be  in  business,  because 
when  I first  got  started,  it  was  because  the  City  and  County  of  San  Francisco  was 
trying  to  implement  their  goals  on  the  San  Francisco  Clean  Water  Program." 


Such  testimony  was  bolstered  by  the  common  testimony  of  several  rmnoriry  and  women 
witnesses  that  often  the  same  prime  contractor  who  used  them  on  a project  with  goals  would 
not  even  allow  them  to  bid  on  projects  without  goals,  with  no  apparent  reason  related  to 
quality  of  work. 

2.  Witness  Interviews 


Tne  written  ana  telephone  interviews  penbrmed  by  NER.A  revealed  similar  problems 
for  minority  and  women  business  enterpnses  within  the  Regional  Transit  .Association's 
jurisdiction.  Individuals  spoke  about: 

• the  inability  to  obtain  contracts  despite  being  the  low  bidder: 

• prime  contractors  who  listed  their  name  on  bids  without  their 
knowledge; 

• the  difficulty  of  obtaining  bonding  and  financing; 

• pnme  contractors  who  would  not  use  their  services  e.xcept  on  projects 
with  required  goals: 

• the  difficulty  of  breaking  into  established  business  networks; 

• • the  frequent  occurrence  of  receiving  notice  of  opponumties  to  bid  only 

at  the  last  minute;  and 

• their  experience  of  being  subjected  to  more  intense  scrutiny  on  the  job 
site  because  of  their  race. 
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3.  The  Second  Heanng  for  :ne  San  Francisco  3av  Area  Rapid  Transit  Disrrc: 

In  addirion  :o  us  pariicipacion  m :he  four  hearings  conducied  by  NEP--\.  BART  he'd 

a separate  hearing  on  Septemoer  19,  1992  concerning  evidence  of  discrimination  against 

minority  contractors  in  the  Bay  .Area.  Tnis  additional  heanng  was  prompted  by  a contractor's 

cnallenge  to  BARTs  DBE  program.  Nineteen  individuals  testified  at  the  hearing.  Tney 

e.vpressed  concerns  in  many  of  the  same  areas  discussed  by  witnesses  at  the  four  other 

r.earmgs,  but  with  a particular  empnasis  on  their  frustration  'with  the  "good  faith"  efforts 

program.  Some  of  their  testimony  is  summarized  below;^- 

■An  .Afncan  .American  man  who  is  the  co-owner  of  a general  engmeenng  and 
building  firm  testified  that  his  firm  was  awarced  less  man  aO  percent  of  the 
contracts  for  which  he  'A/as  the  low  bidder.  He  stated  that  "[t]he  reasons  why  we 
don’t  get  the  jobs  are  varied,  but  tney  all  come  back  to  the  same  thing,  and  that 
is  the  fact  that  there  are  disadvantages  to  being  an  .African  Amencan  that  has 
the  ability  to  have  the  low  bid,  that  has  the  ability  to  have  a oond,  has  tne  ability 
to  have  insurance,  and  has  the  ability  to  have  the  working  capital.  .And  we 
'Ahped  out  all  of  those  issues  with  regard  to  our  firm,  out  'A/e  still  can't  get  jobs 
when  we  bid  on  them."  (39)  He  also  testified  about  discrimination  in  obtaining 
financing.  He  stated:  "Discrimination  exists  in  the  financing  industry.  .And  I am 
a victim  of  that.  If  blac.x  people  can’t  get  financing  to  acquire  assets,  then  they 
don’t  have  the  assets  to  use  for  bonding.  If  we  don’t  have  the  assets  to  use  for 
bonding,  then  we  don’t  have  the  bonding  to  get  the  work.'’  (A21 

.A  woman,  who  is  the  publisher  of  the  black  Business  Listings  newspaper,  also 
testified  about  sham  good  faith  efforts.  She  stated  she  receives  ceraned  letters 
requesting  that  an  ad  be  placed  in  her  newspaper.  However,  the  letters  often 
come  the  day  before  or  the  day  after  the  bid  is  due.  (94-95)  She  testified  of  an 
instance  where  a contractor  called  her  about  placing  an  adverasement  in  the 
paper,  but  because  her  newspaper  is  published  monthly  there  'A/as  not  sufficient 
time.  She  informed  him  that  she  could  not  place  the  advenisement  'out  that  if 
he  would  call  back  in  a couple  of  days,  she  would  find  a minonty  subcontractor 
for  him.  The  person  declined  but  said  "well,  I want  to  still  put  your  name  down 
as  a person  I called."  (98) 


Tran^cripc  pages  are  in  parentheses. 
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.An  .African  .Amencar.  man  who  owns  an  estimating  company  -estified  that  he 
had  expenenced  situations  in  which  he  was  iistea  as  a suocontractor  omy  to 
have  the  pnme  .'•educe  the  scope  of  work.  It  was  his  opimon  that  the  scope  of 
work  was  reduced  on  the  basis  of  his  race.  (69-70) 

.An  .Afncan.Amencan  woman  who,  along  with  her  husband,  owns  an  excavating 
and  paving  company  testified  that  she  gets  phone  calls  from  pnme  contractors 
three  hours  before  the  bid  is  due  without  any  notice  or  even  asKing  if  she  was 
bidding.  'They  don't  care,  but  I am  the  rignt  color.  Tney  neea  a bid  from  a 
minonry  contractor.  But  that  is  as  far  as  it  goes.”  (74)  She  aiso  testified  to 
having  been  subjected  to  bid  shopping  practices.  She  related  that  on  a recent 
BART  project,  the  contracting  officer  requested  that  she  get  her  bid  in  two 
wee.ks  before  the  bid  date  along  with  a scope  letter.  She  stated  that  none  of  the 
other  contractors  needed  to  get  their  bids  in  two  weeks  before  the  bid  date  and 
that  the  purpose  of  requesting  the  early  suomission  was  to  shop  her  bid.  (77-78) 

■An  .African  .Amencan  owner  of  a construction  company  testified  that  the  good 
faith  efforts  program  was  'the  biggest  joke  I have  ever  heard.”  ( 102)  He  related 
now  some  contractors  "have  computerized  methods  of  shooting  out  2.000  letters 
through  the  computers  to  minority  contractors  with  the  intent  of  not  using  one 
minorip/ contractor.”  (103) 

One  general  contractor  testified  that  there  was  "a  long  history  of  minonty 
contractors  versus  BART.”  He  said  that  he  had  been  involved  with  BART 
"since  the  first  shovel  of  din  was  turned  over.”  He  testified  that  ”[t]he  National 
.Association  of  Minonty  Contractors  was  formed  as  a result  of  our  inability  to 
get  worx  on  the  BART  system.”  (30)  He  testified  that  a good  faith  effons 
program  was  ineffective  in  increasing  minonty  participation.  He  stated:  "Good 
faith  effon  is  meamngless,  absolutely  meaningless.  I can't  imagine  anybody  in 
this  day  and  age  wno  is  serious  aoout  employing  minority  contractors,  spending 
time  and  money  and  energy  on  a good  faith  effort.  That  doesn't  produce  any 
results."  (31) 

The  woman  owner  of  a trucking  business  testified  ”[a]s  far  as  discrimination  in 
trucking,  you  really  don’t  have  to  ask  us  anything.  If  you  drive  down  any  street 
in  Oakland,  you  see  exactly  what  is  happening.  Same  Caucasian  companies  on 
all  of  the  jobs.  Tnere  is  not  mmonties  on  them.  If  there  is.  they  will  keep  those 
for  a day  or  two,  and  then  they  will  say  there  is  no  work  and  will  replace  us  with 
someone  else,  or  they  will  give  us  the  job  that  lasts  for  four  hours  a day,  you 
know,  things  like  that.”  (109) 
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D.  Evidence  from  Other  Hearings  and  Interviews  in  Che  Bay  Area 

Because  the  RTA  inciuaes  sucn  a broaa  poriion  of  che  Bay  .Area,  cne  direct  e’-aceoce 
of  discnrmnaiion  gathered  for  other  Bay  .Area  entities  is  vaiuaoie  :n  discerning  :ne  oresence 
or  absence  of  discnminatioi:  within  the  jurisdiction  of  the  RTA.  Thus,  in  this  section,  we 
summarize  some  of  the  evidence  presented  at  the  public  heanngs  conducted  by  otner  entities 
:n  the  Bay  .Area— Alameda  and  Contra  Costa  Counties.  San  Francisco,  and  Hayward.  Tnis 
additional  evidence  indicates  similar  problems  with  discrimination,  as  described  above,  witnin 
the  RT.As  junsdiction. 

1.  Heanngs  in  Alameda  and  Contra  Costa  Counties  and  San  Francisco 
.N'ER.A  conducted  one  public  hearing  in  San  Francisco,  and  four  in  Alameda  and 
Contra  Costa  Counties. Sixty-one  witnesses  presented  testimony  in  oerson  or  in  writing. 
Forty-rwo  witnesses  (69  percent)  were  .African  .-American,  eight  were  Hispamc  ('13  percent), 
and  seven  were  .Asian  (11  percent).  .Among  the  remaining,  two  were  white  women  and  r.vo 
were  white  men.  Six  of  the  minority  witnesses  were  women,  for  a total  of  eight  wom.en 
testifying  (13  percent).  The  following  is  a summary  of  their  comments  taken  from  our  recorts 
for  these  counties. 

a.  Overview  of  Discrimination 

In  a few  cases,  the  witnesses  attested  to  oven  discnminatory  statements: 

The  CEO  for  a minority  construction  firm  specializing  in  general  engineenng 
and  building  stated  that  he  had  white  workers  tell  him.  T just  don't  work  for 
black  people." 


The  Alameda  and  Contra  Costa  hearings  were  conducted  on  behalf  of  the  county 
governments.  The  San  Francisco  hearing  was  conducted  on  behalf  of  the  San  Francisco 
Redevelopment  Agency. 
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One  woman  architect  interviewed  stated.  "When  i start  to  call  firms  to  be  a pan 
of  their  team,  they  say  they  are  lust  not  going  to  nave  any  woman-owned 
business  on  their  team." 

The  female  owner  of  a firm  which  performs  land  use  and  environmental  imoact 
studies  recalled  an  e.xpenence  she  had  working  as  a subcontractor  in  1985  in 
.Aiameda  County.  She  stated  that  her  team  met  with  three  men  representing  the 
city.  Tnese  men  told  her  in  a hostile  and  attacking  manner  tnat  tney  did  not 
wisn  to  hire  her  team,  which  was  two-thirds  female.  The  team  eventually  hired 
was  composed  of  white  men. 

b.  Bonding 

Twenty  percent  of  the  witnesses  testifying  cited  specific  problems  with  bonding.  .Many 

witnesses  complained  that  bonding  agents  discriminated  against  minority  firms  both  by 

cnargmg  tnem  higher  bona  rates  and  more  frequently  rejecting  tnem  than  was  the  case  with 

comparable  majonty  firms.  For  e.xample: 

.An  -African  .American  woman,  president  of  an  Oakland-based  insurance 
company  specializing  in  commercial  insurance  for  bonding,  stated  that 
discrirmnation  in  wnting  surety  bonds  exists  against  .Afncan  .Americans.  She 
said,  "If  I have  an  application  from  a white  contractor  and  an  .Afncan  .American 
contractor  and  I submit  both  applications  at  the  same  time  and  the  applicants 
are  equally  qualified,  I receive  my  response  back  on  the  white  contractor  first." 

She  added  that  this  time  delay  often  constitutes  a Genial.  She  also  reponed  that 
in  terms  of  payment  for  bonds,  minorities  usually  pay  two  points  higher  than 
their  majonty  contractor  counterparts. 

-Another  -African  -Amencan  surety  wnter  stated  that  only  a few  bonding  surety 
underwriters  practice  in  the  Bay  Area,  so  contracton  have  a limited  number  of 
sources.  This  means  that  all  contractors  and  surety  wnters  know  each  other. 
Majority  contractors,  doing  a majonty  of  the  work,  can  say,  "Don’t  write  that 
contract  for  that  African  American  contractor,  or  do  not  increase  his  credit  line" 
because,  at  that  point,  the  minonty  contractor  will  become  a competitor. 

An  -African  -American  electrical  contractor  noted,  "Bonding  is  a problem  for 
minority  contractors.  .Many  times,  I am  a subcontractor  because  I cannot  get 
the. bonding  to  be  the  pnme  contractor." 

.Another  minonty  electrical  contractor  testified  that  he  had  submitted  all  the 
necessary  information  for  a bond  of  approximately  S3  million.  He  had  received 
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imec:  and  wnat  ■*ould  be  reau.red  tor  :ne  oroiect.  vet  -e  a^ci.tec-  woulrin'- 
to  anv  omer  bidders.  So  again,  it's  a soctai  t.bing. ' ‘ 

■ .Aincan  .-sjnencan-owTied  engineenna  tirm  wno  bad  a 

e_n^t  pro^c:  with  Contra  Costa  County  stated  that' the  onme  contraco'rwno 

- . . Crgson  rjiing,  :ne  prime  warned  them  to  oen'orm  more  than 

TcThs' o'  oecbned 

a consequence,  the  pnme  disqualified  their  tlrm. 


: presiaent  ot  a consulting  firm  and  officer  of  the  .Association  of  Asian 


Unions 


tn-.oer  ot  witnesses  tdentified  historic  umon  discrimination  as  a major  iimitation 
on  and  success  of  minoriry  firms. 

ndcLs  se'-°kl'cmU‘;"™"°  Community  Outreach  Program  testified  that 

s anrarnirlH-  V '"dustry  crati  must  first  e.tcel 
^ s.anoaraized  aptitude  test  that  is  known  to  eiieciiveiv  function  as  a 
••Ting  and  weeding-out  device  for  minonties  and  women. 

-^erican-owned  survej/ing  and 
■d  off  the  ion  h'*  ' awarded  a surveying  protect,  he  was 

he  had  gVt^^eVth'e  pb.  ^-nmmatonly  protested  the  fact 

eieancian  stated  that  after  being  trained  in  the  militarv, 
“ca^i^  hari°"  '™«.  .At  that  time,  oniv  three  .Afncan 

iea^ountv  for 

mean  .Amencan  welding  contraaor  stated  that  the  onlv  wav  a "black  kid" 

• inX^,?’'’'7r'‘'“'’T  P™sram  is  to  have  someone  sponsor  him.  While 

c«  Inri  ,no  I Panidpate  on  two  umon 

eS  and  sponsor  rwo  .African  .American  apprentices. 
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.\n  .Airicari  .Vnencan  woman  wuh  the  Comra  Costa  Counr/  Black  Chamoer  of 
Commerce  ;s  responsible  for  me  ousmess  development  ana  procurement 
program,  which  focuses  on  woman-owned  and  mmonty-owned  small  businesses 
;n  Contra  Costa  Counr/.  The  woman  stated  that,  based  on  tne  complaints  tnat 
she  nad  heard  from  minonty  and  woman  business  owners,  the  w’orst  cases  of 
discrimination  occur  m construction.  public  works  and  architectural  ser/tces. 

.\n  .Aincan  .American  CEO  of  an  engmeenng  firm  stated  in  an  interview  that 
while  his  design  had  been  selected  as  the  lowest  bid  for  the  project,  he  was  not 
awarded  the  contract.  The  public  entity  sought  a large  white  firm  to  implement 
the  design. 


f.  Suppliers 

Some  witnesses  also  identified  discnmlnation  by  suppliers  as  an  oostacie: 

.A.  CEO  for  a minority-owned  construction  firm  specializing  in  general 
engineering  and  general  building  and  director  for  the  California  Chapter  for  the 
.Minonty  Contractors  .Association  stated.  "On  one  job  I was  given  the 
opportumty  to  work  on  a time  and  material  basis.  When  I pulled  out  my  quotes 
from  suppliers  and  compared  them  to  the  primes  quotes  from  the  same  supplier, 
the  supplier  quoted  the  white  prime  10  percent  to  15  percent  lower  pnces  than 
mine.' 


.A  woman  supplier  who  was  interviewed  stated  that  she  was  denied  membership 
;n  an  all-male  wholesale  buyers  association.  .Also,  some  of  the  wholesale 
suppliers  refused  to  sell  to  her  because  she  was  not  a member  of  the  group. 

.An  .Aincan  .American  tnic.ker  complained  that  he  paid  much  more  for  tires  than 
did  majontv  firms. 

! 

' 2.  The  Hearing  in  the  Citv  of  Havward 

Twelve  people  testified  at  a public  heanng  in  Hayward.^^  Seven  of  the  witnesses  (58 
•ce.nt)  were  African  Amencan  and  five  (42  percent)  were  Hispamc.  Three  .Aincan 
lencan  women  (25  percent)  testified  at  the  hearing.  The  witnesses  at  the  Hayward  heanng 
ed  .many  of  the  concerns  discussed  above.  Their  responses  are  summanzea  below. 


■*Tbe  Hazard  heanng  was  conducted  on  behalf  of  the  City. 
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a.  Bonding 

Forty-two  percent  or  the  witnesses  testifying  cited  problems  with  bonding  ootn  as  an 

ifec:  of  disparate  treatment  and  as  e'/tdence  of  disoarate  impact.  For  example: 

In  response  to  an  inquir/  whether  oonding  had  been  a problem  for  his  company, 
the  operator  and  owner  of  an  eiectncai  company  stated.  "Yes.  it  has  been  a 
problem.  I think  it  has  been  an  age  old  problem  for  ail  rmnonties.  not  lust 
myseif.  I think  the  bank,  when  it  comes  to  rmnonties— like  I say.  you  are  treated 
on  a different  cntena." 

A female  .African  .American  owner  of  a company  providing  insurance  and 
bonding  services  stated  that  her  firm  was  not  offered  rates  as  low  as  provnded 
to  maionry-owned  firms.  Tnis  resulted,  she  said.  In  her  firm  not  oeing  aole  to 
provide  her  clients,  .many  of  whom  were  rmnonties.  with  bond  rates  comparaole 
to  those  received  by  clients  of  majonty  firms.  The  same  owner  stated  that  of 
nvo  equally  qualified  companies  seeking  bonding,  one  white-owned  and  the 
other  rmnonty-owned,  the  race  of  the  applicant  will  be  used  to  detenmne 
whether  to  award  the  bond.  She  added  that  she  had  expenenced  a simation 
where  "the  subcontractor  was  allowed  to  bid  without  a bond  and  the  rmnonty 
contractor  wno  was  awarded  that  contract,  he  would  be  required  to  get  a bond 
or  not  get  the  job  without  bonding." 

b.  Financing 

Seventeen  percent  of  the  witnesses  testifying  cited  problems  in  obtaining  financing,  and 

ttributed  these  problems  to  discrimination.  For  example: 

Tne  owner  of  an  electrical  comipany  stated  that  race  played  a major  role  in  his 
difficulty  in  obtaimng  financing.  He  said,  "If  I go  to  try  to  obtain  a loan,  then  I 
am  having  to  deal  with  different  criteria  than  my  competitor  is  going  to  have  to 
deal  with." 

The  president  of  a construction  management  and  civil  engmeenng  firm  stated 
that  he  had  to  mongage  his  home  to  obtain  a loan,  which  he  believed  was  an 
extraordinary  measure  given  his  company’s  financial  well-being. 


n e ra 


- * • '•'r^  <ii'. 


4'K' : 


••-  ^ -J..  •..  «'gHi^vSm-;t.',’*  ^ .-.’?»  , 

‘ ^ r&i5^w  tmn 


* ji  no 


■■  u 9:>n4Wt  ’ ■--  ft  ^ Aiih 

-;^‘f(r:2>#-  W-:  /'a  i«0  m'htW  «niD/so( 

i »<"  mt^  fii  4|^  ^ W ft^  m X 

r vfMJf:  tail  »ijrvot(5 


rc  iiti 

- <^-,.  54' 

' ■ f 

•t  A . -: 


Tail  ^■  ■'i 

bjATtf^r.  a«>ty  01 , : ■ , 

,-^,-fciQ^TfJir  .'^?1).0  .;v- 
VT»I^'?S>4  tg#»->o?  , "' 


■ .i; 


‘ 'V 

.i.4-»' 


• -- 


’J  r ir,:  fTt^-M'Sli^  »0<  0>  S7V  0?'<^  I f r ^rnm 

'if*; 

1 IIJ*  l^u* 

,r.;.-  ..  |C»-  ...  ,v*j  ?-.f 


■M 


Mr~ 


Business  N'erworks 


Sevenry-tive  perceni  of  the  witnesses  testifying  cited  oroblems  oreaking  into  estabiishec 

business  networks.  Many  of  the  witnesses  believed  their  difficulty  breaking  into  these  ner^or;<s 

was  the  result  of  their  race  or  gender.  For  example: 

The  owner  of  a direct  mail  service  based  in  Hayward  stated  that  he  did  not 
receive  the  same  "pnviiege'  of  an  open  purchase  order,  because  of  "the  old  boy 
and  old  girl  network.  It  certainly  isn't  Black  .American." 

The  owner  of  a printing  service  testified  that  such  business  networks  play  a 
greater  role  in  the  public  than  in  the  private  sector,  because  the  prof  t motive 
in  the  pnvate  sector  is  a greater  disincentive  to  discrimination. 

The  president  of  a surveying  and  mapping  company  stated.  "[A]  black  man  will 
rarely  achieve  the  relationship  that  two  white  men  ’will  develop.  It  is  just  not 
the.'-e.  'W'e  can  talk  about  relationship  all  day  long  but  contractors  are  not  going 
to  oe  as  buddy-buddy  with  a black  subcontractor  as  they  are  'with  a white 
subcontractor."  He  added  that  he’d  be  told,  "We  already  got  our  people." 
people  chosen  because  of  their  membe.'-ship  in  the  old  boy  nerwork. 

The  president  of  a construction  management  and  civil  engineering  f im  statea. 

'Toere  is  a very  def  nite.  specific  network  out  there.  If  you  want  to  call  it  old 
boy  network  old  girl  nerwork.  call  it  whatever  you  want,  there  is  a camaraderie 
that  IS  built  up  in  the  construction  industry  that  I think  is  perhaps  unioue." 

d.  Sham  'Good  Faith"  Efforts 

Twenty-fve  percent  of  the  witnesses  testifying  e.xpressed  frustration  with  "good  faith 
efforts"  on  the  pan  of  general  contractors  to  use  minonry  subcontractors.  Tne  witnesses 
testified  that  contractors  would  appear  to  make  these  "good  faith  effons. " only  later  to  inform 
the  minority  subcontractor  that  its  bid  was  in  some  way  unacceptable,  even  if  it  w-ere  the  low 
bid.  For  example; 

Tie  owner  of  an  electrical  company  stated  that  when  a good  faith  effon  is 
sufficient  to  meet  the  minority  preference  guidelines,  the  general  contractors 
"can  come  along  and  tell  us  that  we  are  too  low  or  too  high.  We  don't  have  the 
e.xpenence.  We  weren’t  able  to  get  the  bonding  letters,  all  sorts  of  things."  Tms 
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owner  siaied  that  he  believed  ;t  tairiy  common  that  the  low  bidder  on  a job.  if 
a minoriry,  would  not  receive  tne  award.  ’Over  the  past  year  I bid  in  e.xcess  of 
over  twenty  rrullion  dollars  in  which  I wai  the  low  bid  and  I dian  t receive  ;the 
awards].'' 

The  president  of  a construction  management  and  civil  engineering  firm  stated. 

"as  far  as  our  nrm  is  concerned,  if  there  is  a good  faith  effon,  it  kind  of 
disappears.  It  doesn’t  happen."  He  cited  one  e.xampie  where  his  bid  was  lowest 
but  he  was  not  awarded  the  contract,  despite  the  fact  that  his  was  the  only 
minonry  arm  bidding.  Tne  firm  which  received  the  award  was  not  a minonry 
business. 

3.  San  Francisco  Board  of  Supervisor  Heanngs 

Tne  San  Francisco  Boara  of  Supervisors  also  has  held  several  heanngs  in  1989.  ana 
many  MBEs  gave  'wntten  and  oral  testimonies,  complaimng  that  discnmmatory  practices 
e.xcluded  them  from  prime  contracts  with  the  City  of  San  Francisco.  Some  of  that  testimony 
included  facts  indicating  that  .MBEs  were  denied  pnme  contracts  despite  being  tne  low  bidde.r 
In  other  cases,  qualified  .VIBE  firms  were  told  they  were  not  qualified,  but  we.'-e  awardee 
contracts  when  an  independent  e'/aluator  reviewed  the  proposals. 

City  staff  reponed  eMdence  of  discnmination  which  included  the  testimonv  of  the 
Contract  Compliance  Liaison  Officer.  The  Liaison  Officer  stated  that  mmonties  were  not 
welcome  at  the  Port  of  San  Francisco  and  that  attitudes  e.xisted  that  mmonties  were 
incompetent  and  could  not  perform  the  highly  technical  work  that  the  Pon  requires.  Tne.'-e 
was  also  testimony  to  the  effect  that  there  was  and  is  a general  program  of  harassment  of 
minonry  contraaors  by  the  staff  of  the  Port  of  San  Francisco.  .Additionally,  .MBEs  complainea 
that  white  prime  contractors  would  list  them  on  their  bid  proposals,  but  then  replace  them  with 
white  subcontractors  after  being  awarded  the  contract.  One  MBE  testified  that  he  cailea  a 
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•vhite  broKer  concsrrung  consmciion  '.vor>c  on  a Cir/  proiec:  and  -.vas  iold.  "We  don':  need  anv 
.99 

Tunoruies. 

Cir/  and  Counr/  of  San  Francisco  San.se:  Reoon 

To  determine  wnether  :de  Cry  and  County  of  San  Francisco  couid  extend  its 
Minonuy/Women/Locai  Business  Ordinance  beyond  the  initial  sunset  date  of  June  30.  1992. 
the  Human  Rights  Commission  of  San  Francisco  held  three  public  heanngs  and  received 
'VTitten  testimony.  Based  on  the  e'/idence  .'■eceived,  the  Commission  concluded  that  the 
ordinance  could  be  extended.  Summary  digests  of  the  testimony  receivea  were  included  in  a 
report  titled  "Sunset  Report."  dated  February  22.  1992.  Several  of  those  digests  reveal  the 
same  kind  of  proble.ms  and  concerns  raised  at  otner  hearings:  sham  good  faith  efforts,  old  boy 
nenvor.ks.  oven  discrimiination.  problem.s  obtaining  bonding  and  insurance,  and  the  value  to 
woman  and  minority-owned  ousinesses  of  preference  programs. 

5.  City  of  San  Jose  Hearings 

In  the  course  of  completing  an  M/W'BE  Disparity  Study  in  1990.  consultants  to  the  City 
ot  San  Jose  conducted  over  200  interviews  with  minority  and  woman-owned  businesses. 
These  interviews  produced  evidence  similar  to  that  collected  in  the  Regional  Transit 
.Association,  AJameda,  Contra  Costa,  Hayward,  and  San  Francisco  hearings.  The  inter/iews 
demonstrated  a perception  on  the  part  of  mmonry  and  woman-owned  firms  that 
discnmination  remains  widespread  in  both  the  public  and  pnvate  sectors.  Chief  am,cng  the 
specific  forms  of  discrimination  identified  were  discriminating  practices  of  pnme  contractors 

AGC  V.  San  Francsco.  supra  ac  1450-1452. 

BPA  Economics.  Mason  Tillman  .Assodatss,  and  Boasbcrg  and  Norion.  'MBE/WBE 
Dispancy  Srudy  for  the  City  of  San  Jose."  Final  Report.  1990.  Volume  II. 
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and  bonding  agents.  Tne  practices  of  prime  contractors  generally  related  to  efforts  on  the  par: 
ot  primes  to  avoid  using  minonty  and  women-owned  firms  even  if  gooa  faith  hirins  efforts 
were  required  by  government  agencies.  These  efforts  included;  maKing  bid  changes  after 
contract  award,  suostituting  majority  subcontractors  after  project  award,  bid  snopping. 
providing  insufficient  lead  time  for  bidding,  and  listing  minority  firms  without  approval. 

These  allegations  were  suppored  by  a review  of  the  Cirys  contract  records.  For 
e.xample,  in  14  of  97  contracts  reviewed,  the  minority  firms  listed  were  not  actually  used  ana 
were  unaware  they  had  been  listed. 

E.  Evidence  from  Cases  Filed  and  Decided 

This  section  summarizes  several  state  and  federal  coun  cases,  decided  since  I9'T6.  that 
reflect  the  presence  of  discrimination  in  the  San  Francisco  Bay  Area.  While  these  cases 
?/picalIy  rerlect  discnmination  by  a single  employer  or  agency,  in  the  aggregate,  they  suggest 
discrimination  is  a continuing  problem  and  give  additional  credence  to  the  other  statistical  and 
direct  evidence  that  show  a problem,  with  discrimination. 

In  .Alameda  County,  for  e.xample,  a federal  coun  upheld  the  Oakland  L'.njfied  School 
District’s  .Affirmative  Action  Plan  applicable  to  general  contractors  who  submitted  bids  for 
school  construaion  contracts. The  Court  found  that  the  school  district  was  not 
attempting  to  remedy  societal  discrimination,  but  instead  the  "effect  of  past  discnmination  in 
one  panicular  industry  . . . school  construction  contracts." The  Coun  relied  on  affidavits 
and  statistics  which  showed  that  "from  1947  until  adoption  of  the  .Affirmative  .Action  Plan  in 

Schmidt  v.  Oakland  Unified  School  District.  662  F.2d  550  9th  Cir.  (1981). 

Id.  at  558. 
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\9~5.  :he  School  Board  awarded  135  cons:ruction  contracts  tor  amounts  or  at  least  S 100.000 
eacn.  Of  the  135.  only  one  was  awarded  to  a minority  contractor." 

.A.  .number  of  other  construction  cases  also  show  that  a discnminatory  climate  has 
existed  tor  a number  of  years  in  the  local  construction  trades.  In  Ellis  v.  Naval  Air  Rewnrk- 
Faciiirv. the  coun.  in  resolving  several  tangential  procedural  issues,  described  a consent 
decree  between  2,500  minority  plaintiffs  and  their  employers--the  Naval  Air  Rework  Facility 
and  the  Naval  .Air  Station  in  .Alameda.  Tne  Court  described  the  decree  as  "providing  not  only 
relief  from  harsh  discriminatory  working  rules,  but  also  providing  individual  relief  to  certain 
class  members . . . tor  past  wrongs. 

In  C.S.  V.  Local  Union  No.  3.  International  Union  of  Operating  E.ngineers.'^^ 
another  Bay  .Area  case,  the  Court  found  that  the  Union  had  violated  Title  VII  by 
discriminating  in  the  admiission  of  minorities  into  apprenticeship  programs  and  other  training 
positions,  as  well  as  by  placing  minorities  on  vanous  referral  lists  for  journe;/men 
emoloyment.^^'  .Althougn  the  Court  found  that  the  general  population  of  Nonhern 
California  had.  at  the  time,  a racial  and  ethnic  composition  of  7 percent  .African  .American. 
15.5  percent  Hispamc,  and  26.2  percent  total  minority,  Local  Union  No.  3 had  only  0.8  percent 
.African  .American  members  and  4.4  percent  Hispanic  members.  Of  385  total  apprentices,  only 
51,  or  13.2  percent,  were  minorities.  The  Court  stated  that  the  exclusive  hiring  hail  and  job 

Id.  ac  559. 

37  F.R-.D.  L5  (N.D.  Cal  1980)  afPd  ’vithouc  oo..  661  F.2d  939  (9lh  CIr.  1981). 

Id.  ac  17. 

4 Empl.  Prac.  Dec.  (CCH)  6500  (N.D.  Cal.  1972). 

'•'^'^id.  ac  6501. 
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rererrai  ivsrem  played  a significani  role  :n  pe:“ae:uating  what  the  Court  concluded  were 
discnminatory  employment  practices  of  the  L’nionC^^ 

In  EEOC  V.  Local  33/^^^  the  court  round  that  Local  38  of  me  L'nitea  .Association  of 
Journeymen  and  Apprentices  of  P'.umoing  and  Pipe-Fitting  Industry.  .AFL-CIO.  violated  the 
terms  of  a consent  decree  by  refusing  to  admit  a certain  number  of  rmnonry  apprentices.  Tne 
L’mon's  jurisdiction  included  the  Bay  .Area.  For  purposes  of  the  consent  decree,  population 
panry  vvas  defined  as  9 percent  .African  .Americans,  S percent  .Asians,  and  1 1 percent  Spanish- 
surnamed  .Ame.ncans.  Berween  1977  and  1979.  however,  the  mmoritv  me.moersnip  of  Local 
38  was  only  2.3  percent  .-Arican  .American.  S percent  Spanish-sumam.e.  and  2.9  pe.ment 
.Asian.*^*^ 

In  1977.  the  U.S.  District  Court  for  Northern  California  issued  a consent  decree  in 
EEOC  V.  Local  3"8^^^  extending  an  oraer  first  issued  in  1971  directing  the  International 
.Association  of  Bridge,  Structural,  and  Ornamental  Iron  Workers  througnout  California  to 
continue  and  e.xtend  affirmative  action  programs.  Tne  coun  directed  t.nat  the  Union's 
apprenticeship  program  in  San  Francisco  and  San  Jose  admit  the  higher  of  13.6  percent  or  5 
.African  .Americans,  and  the  Union's  Oakland  program  admit  the  higher  of  35  percent  or  20 
.African  .Americans. 


23  Fair  Employment  Practice  Case  (SNA)  L567  (N.D.  CaJ.  1981). 

Id.  at  L572.  ' 

Equal  Employment  Ooportunirv  Commission  v.  Local  378.  Incemacionai  Association — of 
Bridge.  Structural,  and  Ornamental  Iron  Workers  ec.  aJ..  U.S.  Distne:  Court,  .Normem  Caiifonua. 
Civil  Action  No.  71-984. 
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.Another  such  decree  was  entered  by  the  district  court  in  1977  regarding  EEOC  v.  5n.ee: 
\(e:ai  Workers  Intemationai  Association,  Local  104  Tne  court  directed  the  local  union 
to  adhere  to  an  apprentice  hiring  timetable  which  called  tor  a minimum  or  50  percent  of 
apprentices  to  be  minority  until  Union  membershio  reached  "population  panry." 

Yet  another  umon/construction  discrimination  case,  this  one  involving  women,  is 
Eldredge  v Carpenters  -^•6  Northern  California  Counties  Joint  ApprenticesniD  and  Training 
Committee."^  In  Eldredge.  the  .N'inth  Circuit  concluded  that  tne  ApprenticeshiD  ana 
Traimng  Committee  '/lolated  Title  VII  by  admitting  an  inadequate  number  or  women  into  the 
apprenticeship  program.  .Although  the  union  covers  all  of  Nonhern  California,  the  e'/idence 
of  its  discriminatory  practices  is  indicative  of  construction  union  discnmination  in  the  Bay 
.Area.  The  evidence  submitted  by  the  plaintiff  demonstrated  a substantial  dispanty  berveen 
genders  in  apprenticeship  levels.  .Aggregated  over  a nine-year  period,  from  1976  through  1984. 
the  admission  rate  for  women  as  a percentage  of  women  applicants  was  substantially  lower 
than  the  admissions  rate  for  males. 

The  discriminatory  imoact  of  the  r/pe  of  employment  discnmination  evidenced  by  these 
vanous  cases  goes  oeyond  individual  unions  and  employers.  To  operate  a successful  business, 
an  individual  must  not  only  have  considerable  expenise  in  the  industry  in  which  the  business 
is  operating,  but  also  more  general  e.xpertise  in  managing  employees  and  finances.  The 
obvious  way  to  gain  this  e.xpertise  is  to  obtain  relevant  work  e.xpenence  before  staning  a 


Equal  Emplovmenc  Qoponunicv  Commission  v.  Sheet  Metal  Workers  International 
■Assodaiion  Local  1Q4.  United  Slates  District  Court.  Northern  District  of  California,  .No.  C"6- 
2427  WAI. 

■^^  333  F.2d  1334  (9th  Clr.  1987),  cert,  denied  487  U.S.  1210,  108  S.Ct.  2357  (19801. 
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business.  Since  rmnoruies  and  '.vomen  hisioricaily  have  sur'fe.'’ed  discriminanon  ;n  ‘.he 
consirucnon  industr/  and  us  appreniiceship  and  iraimng  programs,  mey  have  aiso  oeen  ceniec 
me  general  e.xperience  which  would  aid  :hem  lacer  in  managing  their  employees  and  finances. 
Minorities  ana  women  wno  are  aenied  employment  in  panicuiar  industnes  prooably  never 'vviil 
operate  businesses  in  those  industries. 

Tne  discnmination  reflected  m the  construction  industry  cases  is  also  reflected  in  other 
areas  oc  employment.  In  Martinez  v.  Oakland  Scavenger.  Co..‘^~^  for  e.xample.  the  district 
court  concluded  that  Oakiana  Scavenger,  a garbage  collection  company,  haa  plainly  and 
severely  discriminated  against  .Airican  .-American  and  Hispanic  emoloyees.  The  coun  mace 
the  following  findings; 

Tne  best  jobs  in  the  company  were  overwhelmingly  held  by  whites,  for  .-easons 
wnich  were  not  justified  by  racially  neutral  emoloyment  considerations. 

I.  .Ail  sharenolder  employees  were  white  ana  received  higher  pay  ana  g’uaranteea 
overtime  for  the  same  work  performed  by  the  minority  emoloyees. 

3.  .N’o  minonty  employee  had  the  opportumty  to  become  a shareholder  and  hence 
to  have  access  to  better  jobs  and  higher  pay. 

Tne  company  system  for  updatmgjobs  was  nddled  with  e.xceotions.  used  for  me 
benefit  of  the  white  employees. 

5.  Tne  casual  pool  was  operated  in  a discriminatory  manner. 

6.  There  were  numerous  acts  of  intentional  racial  discrimination,  which  created 
a racially  discriminatory  atmosphere  within  the  company. 


630  F.  Supp.  1377  (N.D.  Cai.  1987). 
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There  is  also  e'/idence  of  discnminaiion  in  cne  :ooa  services  mdusrry.  In  Tie  Legii  A;rj 


Soc:erv  of  .\Jameda  Counrv  v,  Brennan. several  .Aincan  .American  residents  of  .Aameca 
County  sued  the  United  States  Department  of  .Agriculture  (USDA).  The  comDiaint  allegea 
USDA  had  failed . to  enforce  an  e.xecutive  order  requiring  rood  processing  contractors 
contracting  with  the  federal  government  to  develop  an  affirmative  action  plan  to  ensure  that 
the  workforce  composition  was  equitable.‘"^  Tne  .N'inth  Circuit  affirmed  the  distnct  couns 
decision  to  enjoin  the  USDA  officials  from  approving  ten  .Alameda  County  programs  which 
violated  the  applicable  regulations.'^'  While  tne  failure  of  the  ten  fooa  service  contractors 
:o  institute  affirmative  action  programs  may  not  be  the  most  powerful  evidence  of  purposeful 
discrimination,  their  unwillingness  to  comply  with  a federal  reg^jlation.  comoined  with  the 
USDAs  unwillingness  to  enforce  that  regulation,  indicates  that  discrimination  e.xists  in  the 
food  processing  industry  m the  County.  Tne  court  noted  cdat  ■'contemporary  compliance 
re’/iews  refected  underutilization  of -African  .Americans  by  70  percent  of  the  .Aameda  County 
food  processing  contractors,  and  systematic  underutilization  of  blacics  both  overall  in  every;  job 
category  by  more  than  1/3  of  such  contractors."  Numerous  statistics  exemplifed  this 
underutilization.  For  example,  a national  beverage  company  had  one  Aincan  .Amencan 
employee  in  a workforce  of  154.  or  0.6  percent  utilization.  .A  large  dairy  products  company 
had  four  African  -American  employees  of  315  in  the  workforce  (1.2  percent),  with  utilization 
at  zero  percent  in  several  categones  and  no  higher  than  6 percent  in  any.  .A  national  meat 


^^508  F.2d  1390  (9th  Cir.  1979),  cert,  denied  447  U.S.  921,  100  S.Q.  3010  (1980). 
Id.  at  1325-27. 

Id.  at  1327. 
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producis  company  and  a condiments  company  had  no  .-African  .American  employees 
'.vnatsoever.  .Anotner  tirm  had  one  .African  .American  e.mployee  of  48  (2  percent)  overall  ana 
of  23  (4.3  percent)  in  the  semi-skilled  operatives  categories,  and  ail  other  categories  showed 
zero  percent  utilization.'^^ 

■Another  case  reflecting  discrimination  is  Pate  v.  .Alameda-Contra  Costa  Transit 
Distnct.^'^  There,  the  coun  found  that  the  transit  district  had  "discnrmnatea  against  black 
persons  in  the  hinng  of  clerical,  maintenance,  and  non-union  employees  and  against  black 
e.moloyees  in  training  for  promotion  to  non-union  positions. Tne  impact  of  this  finding 
of  discnmination  is  not  limited  to  the  transit  distnct.  .Manv  emoloyment  skills,  especially  skills 
;n  management,  are  transferable  from  one  job  to  another.  .Vlinonties  wno  are  denied 
promotions,  especially  to  managerial  positions,  will  have  fewer  of  the  skills  needed  to  operate 
any  business.  Tney,  in  turn,  will  be  less  likely  to  open  a business  and  if  they  do.  may  well  have 
a less  successful  business  than  if  they  had  not  suffered  discrimination. 

•A  final,  recent  case  reflecting  relevant  discrimination  is  Walnut  C.'~eek  Manor,  et  ai.. 
V.  Fair  Employment  and  Housing  Commission.^'^^  In  that  case,  the  California  Supreme 
Coun  reduced  the  amount  of  damages  awarded  on  a successful  claim  of  racial  discnmination 
in  housing,  but  did  not  disagree  with  the  dissent’s  observation  that  evidence  of  discnmination 
in  housing  persists: 


Id. 

:i  Fair  Empl.  Prac  Cas.  (BNA)  1223  (N.D.  Col.  1979). 
Id.  at  1230. 

54  CalJd  245.  234  Cal.  Rptr.  718.  314  P.2d  704  (1991). 
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Segregaied  housing  patterns,  ’.vnich  rrecuentiy  confine  .Tiinoriry  groups  :o 
substandard  housing,  persist  in  .nany  areas  in  California  . . . .Aithougn  low 
income  undoubtedly  prevents  many  minority  group  memoers  from  ootaining 
better  housing,  this  case  vividly  cemonstrates  that  discnmination  on  racial  ana 
other  grounas  continues  to  prevent  individuals  from  obtaining  housing  they  can 
well  afford.” 


V/Tiile  at  first  glance  the  link  between  housing  discnmination  and  discnmination  in 
construction  and  other  procurement  areas  may  appear  tenuous,  it  is  not.  The  aoiiity  to  secure 
u business  loan  often  depends  on  the  personal  assets  of  the  applicant.  If  minority  individuals 
are  redlined  out  of  nicer  housing  areas,  their  homes  will  not  appreciate  or  even  retain  their 
value,  denying  them  the  collateral  to  secure  a loan.  Discnmination  in  housing,  therefore, 
affects  not  only  the  personal  choices  of  persons  suffenng  discnmination,  but  the  viability  of 
their  businesses  as  well. 

Tne  case  law.  then,  lends  credence  to  the  direct  and  statistical  e'.ndence  suggesting  a 
problem  'Anth  discnmination  in  the  RTAs  contracting  junsdiction. 

F.  Evidence  From  .M/W6E  Survey 

To  obtain  anecdotal  evidence  of  discrimination,  .VER.A  surveyed  4.8 .M/WEEs. 
Tne  surveys  were  tailored  to  the  three  major  procurement  areas;  construction,  personal  ana 
professional  services,  and  commodity  purchasing.  Tne  mailing  was  sent  out  to  all  ,M/WBEs 
identified  in  our  master  M/WBE  directory,  which  contains  a unique  listing  of  the  munonr/ 
and/or  woman  business  enterprises  located  within  the  RT.Als  geographic  market  area. 


at  2//.  2Sa  Cal.  Rptr.  at  737. 

This  figure  excludes  any  surveys  that  were  returned  undelivered  and  those  responses  that 
were  received  too  late  to  be  included  in  the  analvsis. 
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We  received  responses  :rom  502  firms  ( 10.3  oerceni).  of  which  -6.2  percent  stated  that 
they  had  secured  or  attempted  to  secure  a contract  with  RTA  member  agencies.  .Ai  shovvm  ;n 
Table  5.2.  overall,  36.9  percent  of  all  those  who  responded  to  the  discrimination  questions 
mdicated  that  they  had  e.xperienced  at  least  one  instance  of  discnmination  within  the  iast  rwo 
vears  in  one  or  more  areas  of  business  dealings  identified  in  the  surveys.  .Ai'rican  .Americans 
reported  the  highest  rate  of  discnmunation.  with  5". 7 percent  of  the  S5  .African  .Amer.can 
respondents  indicating  that  they  had  encountered  discrimination.  Tne  incidence  of 
discrimiination  is  similar  across  the  three  major  orocurement  areas:  37.7  oercent  for 

oersonai/professionai  service  firms,  35.9  oercent  for  construction  firms  and  35.0  oc.-cent  for 
purchasing  firms.  Eacn  survey  asked  resoondents  to  indicate  wnether  tney  nad  e.xoe.renced 
discrimination  in  various  ousiness  dealings  and  bid  require.ments.  .A  sum.mary  of  these 
responses  for  the  question  concerning  obtaining  commercial  credit,  for  e.xampie,  -is 
summ.anzed  in  Table  5.3.  This  table  shows  that,  overall.  52  oe.ment  of  .Afncan  .Ame.ncan  firms 
and  33  percent  of  all  M/WBE  construction  firms  reponed  discrimination  in  this  area.  Tables 
5.2a  and  5.3a  show  similar  responses  for  those  M/WTE  firms  surveyed  which  indicated  that 
they  have  had  dealings  with  the  RT.A  mie.moer  agencies.  Tne  following  is  a more  cetailed 
discussion  of  the  survey  results  by  major  procurement  category. 

1.  Construction  Survey 

We  received  responses  from  14.2  percent  of  the  .Vl/V/TE  construction  firms  that  were 
surveved.  Table  5.2  shows  that,  overall.  35.9  percent  of  the  53  valid  respondents  to  the 
discnmination  questions  indicated  that  they  had  e.xperienced  at  least  one  instance  of 
discrimination  in  the  last  two  years.  lAs  is  the  case  for  all  three  procurement  categories 
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Table  5. 


Table  5J 

PERCENT  OF  RESPONDENTS  THAT  REPORTED  AT  LEAST 
ONE  INSTANCE  OF  DISCRIMINATION  IN 
THE  LAST  FIVE  YEARS 

(Number  of  valid  responses  in  parentheses) 


Race/Gender  Group 

Construction 

Professional  j 
Services  ! Purchasing 

Total 

.African  .Amencan 

83.33% 

(6) 

55.88% 

(68) 

54.5593 

(11) 

1 57.6593  ' 

i (85)'  i 

Hispamc 

21.43% 

i (U) 

^7.22%r  i 15.38%: 

(36)  i (13) 

34.9293 
1 (63) 

.Asian 

i 18.18% 

1 (11) 

21’.16%  1 20.69%  24.79% 

1 (81)  i (29)  ! (121) 

Total  WDEs  38.46^o 

! (26) 

35.03% 

(157) 

(62) 

1 38.37%o 

1 (245)  ■ 

TOTAL 

35.85% 

1 (53) 

37.71% 

(297) 

3*^.9593 

(103) 

1 36.37%. 

1 (-t53)  : 
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Table  S2^ 


Table  5JZa 

PERCENT  OF  RESPONDENTS  THAT  REPORTED  AT  LEAST 
ONE  INSTANCE  OF  DISCRIMINATION  IN 
THE  LAST  FIVE  YEARS 

FIRMS  WHICH  HAD  DEALINGS  WITH  RTA  AGENCIES 


Race/Gender  Group 

Constniciion 

Professional 

Services 

Purchasing  1 Total 

.-African  .-American 

100.00% 

(•i) 

70.59% 

(3^1') 

0.00% 

(3) 

68.29% 

(-^1) 

Hispamc 

37.50% 

(8) 

AO.91% 

(22) 

16.67% 

(6) 

36.11% 

(36) 

.Asian 

53.33% 

(3) 

33.33% 

(^2) 

26.67% 

(15) 

31.67% 

(60) 

Tocai  WTEs 

60.00% 

(10) 

40.51% 

(29) 

21'.27% 

r22) 

39.64% 

! (Ill) 

TOTAL 

56.52% 

(23) 

40.79% 

(152) 

20.00% 

'^5) 

38.13% 

(220) 

n e r a 


Table  ^ 


Table  5.3 

PERCENT  OF  RESPONDENTS  THAT  REPORTED  AT  LE.AST  ONE  INSTANCE 

OF  discrimination  in  obtaining  commercial  credit 
IN  THE  Last  five  years 

(Number  of  valid  responses  in  paremheses) 


Race/Gender  Group 

Construction 

Professional  { 
Services  ! 

Purchasing  j 

Total 

A'ncan  .American  j 

oo 

48.2893 

(58) 

54.55^0 

(11) 

52.0093 

(75) 

; Hispamc 

15.3891; 

(13) 

40.6393 

(32) 

15.3893 

(13) 

29.3193 
(58)  i 

^ .Asian 

is.iaec 
! (11) 

18.0693 
! (22) 

20.69<^c 
1 (29) 

13.7593 

(112) 

■ Total  'vV"BEs 

56.0093 

(25) 

23.1793 

(192) 

32.2093 

(59) 

30.0193 

(226) 

■ TOT.AL 

33.3393 

(51) 

31.2393 

(269) 

26.0093 

(100) 

30.2493 

(420) 

n e r a 


Table  5oa 


Table 


PERCE>T  OF  RESPONDENTS  THAT  REPORTED  aT  LE-\ST  ONE  LNST.-V.NCE 

OF  discrimination  in  obtaining  commercial  credit 

IN  THE  L-^ST  FWE  YEARS 

FIRMS  WHICH  HAD  DELALINGS  WITH  RTA  AGENCIES 


Race/Gender  Group 

Construction 

Professional 

Services 

Purchasing 

Total 

.African  American 

100.00% 

61.54% 

0.00% 

60.61%  : 

(^) 

i26) 

(3)  i 

(35)  ; 

Hispanic 

:s.i7% 

58.10% 

16.67%  ; 

35.5o% 

(7) 

(51) 

; (6)  ■ 

(34)  ; 

•Asian 

1 33.33=^ 

:s.3:?3 

56.67% 

56.79%  ■ 

i (3) 

■38) 

1 (15)  ; 

(56)  ; 

1 Total  WBEs 

55.56% 

31.88% 

55.00%  : 

35.6o% 

(9) 

(69) 

1 (50)  ; 

(98) 

tot.al 

5:.38% 

34.51% 

GO 

O 

35.34% 

(-1) 

(137) 

i f43) 

(501)  : 

n e r a 


surveyed,  the  highest  rate  or  discnmination  in  the  construction  industry  was  reoorted  bv 
.Au'ncan  Americans  (83.3  pe.'-centj.  roilowed  by  women  i38.5  percent),  and  Hispanics  (21.- 
percent).  .Asian  respondents  reported  discrimination  18.2  percent  or  the  time.  Tabie  :A 
presents  a summary  or  survey  responses  or  those  construction  rirms  that  indicated  they  haa 
e.xperienced  discrimination.  .At  least  30  percent  of  the  .African  .Americans  wno  e.xperiencec 
discrimiination  asserted  disparate  treatment  in  each  of  the  following  business  dealings; 
applying  for  commercial  loans,  bonas.  and  insurance:  receiving  requests  for  bids;  and  in  their 
business  dealings  'with  unions,  trade  associations  and  suppliers.  .Appro.ximateiy  16  oercent  of 
Hispanics.  13  percent  of  .Asians,  and  one-third  of  w'omen-owned  construction  firms  reponec 
discrimination  in  each  of  these  business  dealings.  Evidence  of  discrimination  for  .Vati%'e 
.Americans  is  rather  limited. 

In  our  surveys,  'we  aiso  aslced  Questions  pertaining  to  bid  requirements  in  order  to 
determine  which  requirements  were  perceived  as  serious  impediments  in  the  bidding  process. 
Firms  were  asked  to  rate  the  bid  requirements  on  a scale  of  2 through  5.''"^  2 meaning  that 
tne  require.ment  helped  them  get  work.  3 that  it  had  no  effect.  4 that  it  maae  it  harder,  ana  f 
that  the  requirement  made  it  impossible  to  obtain  an  award.  Tabie  5.5  show’s  that  .African 
.Americans  and  women  indicated  that  obtaining  working  capital  and  large  project  size  are  the 
most  senous  bid  impediments.  Of  those  who  provided  valid  responses  to  the  question.  66." 
percent  of  African  .-Americans  and  57.9  percent  of  women  indicated  that  the  ability  (or  lac;< 
thereof)  to  obtain. working  capital  made  it  harder  or  impossible  to  obtain  an  award.  *-An  equal 

We  received  only  one  valid  response  from  Native  Amencan  construction  firms. 

Firms  could  also  rate  the  requirement  1.  whic.h  means  that  t.hey  had  no  experience  with  the 
particular  bid  require.-nent.  These  responses  were  excluded  from  the  analysis. 
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Table  5.4 


Table  5.4 


CONSTRUCTION  FIRM  RESPONDENTS  WHO  INDICATED  THAT 
THEY  HAD  EXPERIENCED  AT  LEAST  ONE  INSTANCE  OF  DISCRIMINATION 

(Number  of  valid  responses  in  parentheses) 


Business  Dealing 

African 

.American 

Hispanic 

Asian 

Total  WBEs 

Applying  for  commercial 

S333% 

15.38% 

18.18% 

36.00% 

loans 

(6) 

(13)  ! 

(11) 

:2f) 

Applying  for  a bond 

S3.339& 

(6) 

21.43% 

(14) 

18.18% 

(11) 

36.00% 

(25)  ; 

Applying  for  commercial 

33.33% 

:i.43% 

18.18% 

36.00%  ' 

insurance 

(6) 

(14) 

(11) 

(2f) 

Attempting  to  hire 

83.33% 

3.33% 

13.18% 

36.00% 

workers  from  union 
hiring  halls 

(6) 

(12) 

(11) 

(25) 

Obtamine  quotes  from 

33.33% 

15.38%  ! 

18.18% 

36.00% 

suppliers 

(6) 

(13)  i 

(11) 

(25) 

Receivms  requests  for 

33.33% 

15.38% 

1 13.18% 

33.33% 

i bids 

(6) 

(13) 

! (11) 

(24) 

; Appiymg  for 

30.00% 

15.38% 

13.18% 

36.00% 

j membership  in  trade 
associations 

(5) 

(13) 

(11) 

(25) 

Other  dealings  with 

80.00% 

8.33% 

18.18% 

36.00% 

trade  associations 

(5) 

(12) 

(11) 

(25) 

: PRIME  CONTRACTS: 

i 

i Bidding  on  prime 

30.00% 

15.38% 

13.18% 

27.27% 

contracts  [in  total] 

(5) 

(13) 

(11) 

(22) 

Working  on  prime 

80.00% 

15.38% 

18.18% 

30.43% 

contracts  [in  total] 

(5) 

(13) 

1 (11) 

(23) 

Receiving  payments  for 

75.00% 

15.38% 

1 18.18% 

30.43% 

prime  contracts  [in  total] 

(4) 

(13) 

1 (11) 

(23) 

SUBCONTRACTS: 

; Bidding  on  subcontracts 

80.00% 

1538% 

18.18% 

3333% 

[in  total] 

(5) 

(13) 

(11) 

(24) 

Working  on  subcontracts 

80.00% 

15.38% 

18.18% 

33.33% 

[in  total] 

(5) 

(13) 

(11) 

(24) 

Receiving  payment  for 

80.00% 

15.38% 

18.18% 

33.33% 

i subcontracts  [in  total] 

(5) 

(13) 

(11) 

(24^ 

n e ra 
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Table  5.4n 


Table  :.4a 

CONSTRUCTTON  FIRM  RESPONDENTS  WHO  INDICATED  THAT 
THEY  HAD  EXPERIENCED  \T  LEAST  ONE  INSTANCE  OF  DISCRIMINATION 

FIRMS  WHICH  HAD  DEALINGS  WITH  RTA  AGENCIES 


African 

Business  Dealing 

American 

Hispanic 

Asian  i 

Total  WEEs 

ADoiving  for  commercial 

ICO.OO^c 

:sj7% 

33J3%  j 

55.i6% 

loans 

(4) 

(7) 

i3)  1 

i9) 

Applying  for  a bond 

100.00% 

37J0% 

33-33% 

55.i6% 

(4) 

(8) 

(3) 

19) 

Applying  for  commercial 

100.00% 

37,50% 

33J3%  I 

5536% 

insurance 

(^) 

(3) 

i'3)  1 

f9) 

Attemptmg  co  dire 

100.00% 

16.67% 

33J3%  1 

5536%  : 

workers  from  umon 

(4) 

(6) 

f3) 

(9) 

hiring  halls 

Qbcaming  quo(es  from 

100.00% 

2SJ7% 

33J3%  j 

55.56% 

suppliers 

(^)  1 

(T) 

(3)  1 

f9) 

Receiving  requests  for 

100.00% 

2SJ7% 

33J3%  1 

50.00% 

bids 

(4) 

(7) 

(3)  1 

(8) 

Applying  for  membersnip 

100.00% 

23J7% 

33J3% 

5536%  i 

in  iradc  associations 

(7) 

(3) 

(9) 

Other  dealings  'with  :rade 

100.00% 

16.67% 

33J3% 

5536%  I 

assocauons 

14) 

f6) 

(3) 

(9)  ' 

PRIME  CONTRACTS: 

i 

Bidding  on  prime 

100.00% 

ZSJ7% 

3333% 

1 42.36% 

contracts  (in  total] 

(3) 

(7) 

(3) 

1 (7)  : 

Working  on  prime 

100.00% 

23.51% 

3333% 

50.00% 

contracts  (in  total] 

(3) 

(7) 

(3) 

(S)  : 

Receiving  payments  for 

100.00% 

23-57% 

33  33% 

50.00%  ; 

prune  contracts  (in  total] 

(3) 

(7) 

f3) 

(8)  i 

SUBCONTRACTS: 

1 

, Bidding  on  subcontracts 

100.00% 

23-57% 

3333% 

1 5536% 

j (in  total] 

(4) 

(7) 

(3) 

1 (9)  ! 

; Working  on  subcontracts 

100.00% 

2351% 

3333% 

5536%  ; 

! (in  total] 

(4) 

(7) 

(3) 

(9)  ! 

I Receiving  payment  for 

100.00% 

23J7% 

3333% 

5536%  ! 

subcontracts  (in  total] 

(4) 

(7) 

(3) 

(9) 
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percentage  of  women  reported  difficuir/  wuh  large  projects,  and  60  percent  of  .Aincan 
.American  respondents  report  project  size  to  be  a serious  bid  impediment.  Hispanics  report 
their  greatest  degree  of  difficulty  with  bonding  requirements  and  large  project  size,  'with  41.' 
percent  of  respondents  reporting  difficulty  in  each  of  these  areas.  Finally.  40  percent  of  .Asian 
construction  firms  reported  bonding  requirements,  obtaining  working  capital,  the  cost  of 
completing  proposals  and  project  size  as  impediments  to  obtaining  an  award.  Tables  5.4a  and 
5.5a  show  similar  survey  responses  for  those  M/WBE  construction  firms  surveyed  which  have 
had  dealings  wuh  the  RT.A  member  agencies. 

2.  Personal /Professional  Services  Survey 

We  receivec  332  responses  to  our  personal/professional  se.'’vices  survey,  a response  rate 
of  appro.ximately  10  percent. Table  5.2  shows  tnat,  overall.  37.7  percent  of  the 
respondents  stated  that  they  were  discriminated  against.  .African  .Amencans  reported  the 
highest  rate  (55.9  percent),  followed  by  Hispanics  (47.2  percent),  women  (35.0  percent)  and 
.Asians  (27.2  percent).  Table  5.6  summarizes  the  business  dealings  in  which  .M/WBE  firms  felt 
tney  had  e.xperienced  discrimination.  Of  these  categories,  the  most  often  mentioned  was 
discrimination  in  receiving  Requests  for  Proposals.  In  this  area.  51.6  percent  of  Aincan 
.Americans,  40.6  percent  of  Hispanics  and  30.1  percent  of  women  had  e.xpenenced 
discrimination.  Asians  report  the  most  frequent  occurrence  of  discrimination  in  intervie'wing 
with  pre-selection  committees,  where  23.4  percent  of  firms  said  they  had  e.xpenenceo 
discrirmnation. 


Wc  mailed  out  a total  of  3.301  personal/professional  services  surveys. 
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Tabie  5.6 


Table  5.6 


professional  service  firm  respondents  ^VHO  INDICATED 
TH.AT  THEY  H.AD  EXPERIENCED  AT  LEAST  ONE  INST.AN'CE  OF  DISCRIMINATION 


("Valid  nurr.cer  of  respcnses  ;n  oarenchesesi 


Business  Dealing 

African 
American  [ 

Hispanic 

Asian 

1 

Total  WBEs  1 

ADpiymg  :or  commercial 
loans 

\ 

(58) 

40.63% 

• (32) 

! 

18.06% 

(T2) 

:s.i7=; 

Applymg  :or  commercial 
insurance 

45. 45^^: 
(55) 

38.71% 

(31) 

18.06%  ! 
(721  ! 

27,66%  j 

(1411  1 

Aitempong  to  hire  qualifiea 
wor.ke.-s 

46.43 

(56) 

36.67%  [ 

(30) 

13.06% 

(■2)  1 

:s.r%  1 

Obcaming  quotes  :rom 
suDolie.'-s 

45.45^c 

(55) 

40.63%  i 

(32)  1 

18.06% 

(72) 

27.14%  1 

(140)  ! 

Receiving  Requests  for 
Proposals 

51.61^c 

(62) 

40.63% 

(32)  i 

20.21'% 

(74) 

30.14%  1 

i ( 146)  j 

Receiving  Requests  for 
Qualifications 

49.l5^c  1 

(59)  1 

38.71% 

(31) 

21.33% 

(^5) 

29.66%  1 

' (145)  1 

, Interviewing  wicn 
pre-seiection  committee 

46. 43^^ 
(56) 

38.71% 

(31) 

23.38% 

j 29.1"%  ! 

(144)  i 

Applymg  for  me.mbership  in  ' 
professional  associations 

45.45^c 

(55) 

38.71%  ' 

(31)  1 

20.27% 

(74) 

28.67%  j 

( 143)  1 

; Other  dealings  with  ; 

i professional  associations 

44.44% 

! (54) 

40.63%  ! 

(32)  1 

20.27% 

d’4) 

29.17%  1 

( 1441  i 

PRIME  CONTRACTS: 

; Bidding  on  prime  contracts 
j [in  total] 

46.43% 

(56) 

36.67% 

(30) 

23.38% 

('") 

27.66%  1 

(1411  ! 

Working  on  prime  contracts 
[In  total] 

43.40% 

(53) 

36.67% 

(30) 

23.38% 

(/“I 

26.62%  i 

(1391  1 

1 Receiving  payments  for 
' prime  contracts  [in  total] 

42.31% 

(52) 

34.48% 

(29) 

18.06% 

("2) 

(13  a ’ 

SUBCONTRACTS: 

j i 

I Bidding  on  subcontracts 
[in  total] 

48.28% 

(58) 

36.67% 

(30) 

22.37% 

(76) 

28.17% 

i (142)  i 

Working  on  subcontracts 
[in  total] 

42.31% 

(52) 

36.67% 

(30) 

21.33% 
! ("5) 

j 25.55%  ; 

i (13')  ! 

Receiving  payment  for 
■ subcontracts  [In  total] 

43.40% 

(53) 

36.67% 

(30) 

19.18% 

("3) 

26.09%  ! 

1 (133) 
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Table  5.6a 


professional  service  firm  respondents  VVHO  !NDIC.-\TED 
that  they  H.AD  experienced  aT  LEAST  ONE  INSTANCE  OF  DISCRIMINATION- 

FIRMS  WHICH  HAD  DEALINGS  WITH  RTA  AGENCIES 


Business  Dealing 

Afncan 

Amencan 

Hispanic  ^ 

Asian 

Total  ^VBEs 

Aopivina  :'or  commercial 

51_549o 

38.10%  ' 

25.32% 

loans 

(21)  1 

08)  ; 

69' 

Appiving  for  commeraai 

35.00% 

24.32%  ! 

30.88% 

insurance 

(20)  ! 

07)  i 

-68) 

Auemoune  to  'mre 

60.00% 

35.00% 

24.32% 

31.38% 

qualified  workers 

(25) 

(20) 

(37) 

i69) 

Obtaining  quotes  from 

56.51% 

38.19% 

22.22% 

19.35% 

suppliers 

123) 

(21)  1 

(30) 

.67', 

Recciv.ng  .Requests  for 

0^.29% 

35.00%  ' 

24.32% 

33.30% 

Proposals 

(23) 

(20) 

<37) 

Receiving  Requests  for 

60.00% 

35.00% 

24.32% 

32.36% 

Qualifications 

(25^ 

(20) 

(37)  ; 

- ~0) 

lnter.newing  '.vitn 

5i32% 

35.00% 

23.21% 

32.36% 

pre-seicction  committee 

(24) 

(20) 

09)  i 

, ~0) 

Appiving  :or  membersdip 

5833% 

35.00%  ; 

24.32% 

31.38% 

in  orolcssional  associations 

(24) 

(20)  ' 

07)  ! 

09) 

; Other  dealings  wnh 

i3J3% 

38.10% 

26.32%  ; 

3I.c3% 

professional  assoaaaons 

(24) 

(21) 

i38)  ' 

'69' 

: PRIME  CONTRACTS: 

I 

j Bidding  on  prune  contracts 

60.00% 

31-58% 

23.21% 

i 19.35% 

[in  total] 

(25) 

(19)  1 

(39) 

Working  on  prime  contracts 

54,55% 

31-58% 

23.21% 

1 

1 [in  total] 

(22) 

(19)  j 

(39) 

' 1 6e) 

Receiving  payments  for 

54o5% 

31-58% 

:4.32-= 

: 

prune  contracts  [in  total] 

(22) 

(19) 

: 

SUBCONTRACTS; 

1 

1 

! Bidding  on  subcontracts 

62.96% 

35.00%> 

30.00% 

30.38% 

j [m  total] 

(27) 

(20) 

(40) 

' i68) 

1 Working  on  subcontracts 

5133% 

35.00% 

23.21% 

15.56^c 

[in  total] 

(21) 

(20) 

1 (39) 

\ ; 

' Receiving  payment  for 

5138% 

35.00% 

2602% 

i 16.56%  1 

subcontracts  [in  total] 

(21) 

(20) 

(38) 

I 0-1  1 
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Table  5.7  summanzes  che  survey  responses  concernina  bid  require menis  '.vnicn  .~ace 
awards  difficult  :o  oocam  for  professional  services  firms.  Obtaining  wor.King  caoitai  was 
perceived  as  a bid  impediment  by  6-.1  pe.”cent  of  .-\iT.can  .Amiericans  ana  61.3  percent  founc 
tnac  the  selection  criteria  made  it  difncuit  or  impossible  to  obtain  an  award.  Large  project  size 
was  perceived  as  serous  obstacles  for  Hispanics.  .Asians  and  women;  63.0  percent  of 
Hispamcs.  69.6  percent  of  .Asians,  and  55.2  percent  of  w-omen  .-eported  this  requirem.ent  to  be 
a serous  impediment.  Tables  5.6a  and  5. “a  show  similar  survey  responses  for  tnose  VL' WBE 
services  firms  which  have  naa  dealings  w-un  me  RT.A  mie.moer  agencies. 

3.  Purcnasing  Survey 

Of  the  l.i"0  commodip/  purchasing  firms  that  w-ere  surveyed,  we  .-eceived  responses 
from  1 U firms  ( 10  percent).  Over  one-chira  of  the  respondents  reportea  at  least  one  instance 
of  discrimination.  .As  is  the  case  with  the  two  other  surveys.  Table  5.2  shows  that  .African 
.Americans  reported  the  highest  overall  rate  of  discrmnnation  (54.6  percent),  followed  by 
women  (46.3  percent).  tAsians  (20."  percent)  and  Hispamcs  ( 15.4  percent).  TOiere  is  iimutec 
e'.ncence  of  discrimination  for  tine  other  race/ ethnic  groups.*"'  Table  5.3  summ.ar.zes  tne 
business  dealings  in  which  M/WBE  commodity  firms  reported  discrimination.  .More  man  naif 
of  the  .African  Amencan  respondents,  and  nearly  one-tnird  of  the  temaie  responaents. 
reported  at  least  one  instance  of  discrimination  for  each  of  the  ousiness  aealings.  In  eacn  ct 
the  business  dealings,  15.4  percent  of  Hispanic  and  20.7  percent  of  .Asian  firms  reponec 
instances  of  discrimination. 
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Table  i.S 

COMMODnr  FIRM  RESPONDENTS  WHO  INDICATED  THAT 
THEY  HAD  EXPERIENCED  aT  L£.\ST  ONE  INSTANCE  OF  DISCRIMINATION 

I Vaiid  r.umber  of  responses  in  parenchesesi 


Business  Dealing 

African  | 

American 

Hispanic  , 

Asian 

' i 

' Total  \VTEs  1 

Aoolving  for  commcrcai 

:Ai5%  ; 

:0.69% 

32.20% 

loans 

(11)  1 

(13)  = 

(29) 

i (59) 

Aopivine  for  commeraaJ 

5-;i5T; 

Ii.38% 

20.69% 

1 31.03% 

insurance 

fll) 

(13) 

(29) 

( (53) 

Applying  for 

15.38%  1 

20.69% 

29.32% 

distributorship  nghts  or 

(11) 

(13)  ; 

i 

(29) 

' (57) 

Attempting  to  hu-e  1 

15.38% 

20.69% 

29.82% 

quaiified  workers  I 

(11)  ; 

1 13) 

;29) 

(57 

Attempting  to  secure 

54,i5Tc 

15.38% 

20.69% 

; 31.03% 

olace-mcnt  on  other 
bidder  lists 

(11) 

(13) 

(29) 

1 ( 53) 

Attemotinz  to  secure  1 

5G.(XI9c 

15.38% 

‘ 20.69% 

29.82% 

other  PO/BPOs 

(10) 

(13) 

1 ;29) 

: (57 

Receiving  information  on 

54,i5T; 

15.38% 

i 20.69% 

^ :■  1.057c 

goods  to  be  procured 

(11) 

(13) 

i (29) 

i (58) 

Receiving  quotes  from 

:4.i5=^ 

15.38% 

i 20.69% 

; 32.20%  ' 

manufacturers 

(11) 

(13) 

39) 

i (59)  ; 

Purchasmg  goods  from 

54.i5Tc 

15.38% 

; 20.69- 

3330% 

manufacturers 

(11) 

(13) 

; 39) 

; (59) 

Receiving  volume 

54,i5F"o 

15.38% 

1 20.69% 

32.20% 

(11) 

(13) 

39) 

1 (59) 

Receiving  lines  of  credit 

54_55% 

1338% 

1 

i 20.69% 

' 3333%  ! 

from  manufacturers 

(11) 

(13) 

; 39) 

: (60)  ; 

Receiving  payment  for 

54J5% 

1538% 

20.69% 

■;2.Z0% 

I goods  sold. 

(11) 

(13) 

(29) 

: (59)  i 
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Tabie  5.8a 

COMMODITY  FIRM  RESPONDENTS  NV-HO  INDICATED  THAT 
THEY  HAJD  EXPERIENCED  AT  LE.AST  ONT  INSTANCE  OF  DISCRIMINATION 

FIRMS  WHICH  HAD  DEALINGS  ^V^TH  RTA  AGENCIES 


Business  Dealing 

African  j 

American  | 

! 

Hispanic  | 

Asian  i 

Toul  WBEs 

Aoplyuiz  for  commerciai 

0.00% 

16.67% 

26.67% 

25.00% 

loans 

(4) 

(6) 

(150 

(20) 

Appiymg  for  commeraai 

0.00% 

16.67% 

26.67% 

25.'00% 

insurance 

(4) 

(6) 

Hi) 

1 (20)  ; 

Applying  for 

0.00% 

16.67%  1 

25.67% 

25.00% 

distnbutorsnip  rizhes  or 
licenses 

i6)  1 

1 

(i5) 

(20)  ; 

Auempung  :o  'rurc  j 

0.00% 

16.67% 

26.67% 

i 25.'00% 

quaiified  'vorkers  | 

(4) 

(6) 

( 15) 

! (20) 

Aticmptmg  10  secure 

0.00% 

16.67% 

26.67% 

• 25.00% 

placement  on  other  bidder 
lists 

(41 

1 ^6) 

1 1 

1 il5) 

i 

; (20) 

Attemming  to  secure  other 

0.00% 

16.67% 

25.67% 

25.00% 

PO/BPCs 

1 

(6) 

(15) 

(20)  ' 

Receiving  information  on 

0.00% 

j l6.67% 

1 26.67% 

! 25.00%  : 

goods  to  be  procured 

1 (4) 

(6) 

1 115) 

1 (20)  ^ 

Receiving  quotes  from 

: 0.00% 

j 16.67% 

! 26.67% 

' 23.57% 

manufacturers 

i (4) 

! (6) 

1 (15) 

1 (21) 

Purchasing  goods  from 

0.00% 

1 16.67% 

26.67% 

1 2SJ7% 

manufacturers 

(4) 

1 (6) 

(15) 

! (21)  : 

Receiving  volume 

0.00% 

1 16.67% 

26.67% 

1 1 

; 23.57%  : 

discounts  from 
manufacruren 

1 (4) 

1 

1 (6) 
1 

(15) 

j (21) 

1 1 

Receiving  lines  of  credit 

0.00% 

16.67% 

26.67% 

from  manufacturers 

(4) 

(6) 

(15) 

! CD  1 

Receiving  payment  for 

0.00% 

16.67% 

26.67% 

23J7% 

goods  sold 

i (4) 

(6) 

(15) 

1 (21) 
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Finally,  Table  5.9  summanzes  resoonses  concerning  bid  requirements  wnich  made  ’it  dirficu:: 
-.0  ootain  awards  for  commodity  firms.  Two-thirds  of  .\frican  .Americans  reponed  disinbuiorshio 
.'equirements  to  be  a bid  impediment  while  one-half  said  that  credit  requirements,  large  purchase 
orde.'-s  ( POs)  and  blanket  purchase  oraers  (BPOs)  and  notification  aeadlines  created  difficulry.  Tne 
cost  of  fulfilling  POs  and  BPOs  was  the  miost  often  mentioned  difficulty  for  .-Asians  (31.3  percent:, 
wnile  33  percent  of  Hispamcs  and  50  percent  of  women  repon  notification  deadlines  (fo' 
procu.''em*ent  opponunities  and  PO/BPOs)  as  causing  difficulties  m obtaimng  awards.  Tables  5.3a 
and  5.9a  show  similar  survey  responses  for  tnose  .M/WBE  firms  wnicn  have  nad  dealings  with  me 
RT.A  member  agencies. 

G.  Evidence  from  Other  Studies  and  .Newspaper  .Accounts 

.As  indicateo  above,  spurred  by  continued  concern  over  racial  discrimination,  govern.me.nts 
nave  sponsored  a numoer  of  studies  regarding  discnmination  since  me  eariv  1980s.  Relevant  studies 
nave  oeen  commissioned  by  local,  state  and  federal  agencies  as  well  as  by  concerned  minority 
organizations.  In  addition,  discrmmation  continues  to  be  an  area  of  interest  for  academics. 
Consequently,  the  academic  literature  also  provides  some  rele’/ant  matenai. 

The  Community  Credit  Needs  .-Assessment  prepared  in  1989  for  two  City  of  Oakland  agencies 
provides  evidence  of  discrimination  by  financial  institutions,  princioally  in  the  form  of  redlining. 
.According  to  the  smdy,  banks  and  other  lending  instimtions  are  reluctant  to  make  loans  t: 
businesses  located  in  speafic,  predominantly  minonty  areas  of  Oakland.  Tne  repon  also  touno  ma; 
small  busmesses,  in  general,  face  serious  obstacles  in  the  financial  market. 


Rosen.  1989. 
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Concerned  rmnoncy  groups  nave  also  ioonsored  :hei:  o^vn  i'.udies  :o  cocumen: 
oiscrirmnacion.  For  exarapie,  :he  Norinern  California  Minoriry  and  Women  Dump  True;-: 
Brokers  and  Dump  Truck  Owner/ Operacors  and  Freight  Carriers  Ner.vorK  comumissioned  a 
survey  of  the  California  Departmient  of  Transportation  iCalTrans)  onme  construction 
contracts  for  calendar  year  1990  in  northern  California. Tne  stuay  maicatea  mat 
CaiTrans  nad  awarded  over  569  million  to  certified  M/WBE  firm.s  as  suocontractors. 
representing  7 percent  of  contract  awards.  Manin  Dinkins,  a private  consultant  who 
conductea  me  stuay,  was  concerned  that  white  women-ownea  ousinesses  haa  a 
disproportionate  share  of  these  .M/WEE  contracts  noting  that  women-ov'.mea  firms  accountea 
for  533  of  96d  .VI/ WEE  subcontracts  or  60  oercent.  .-Vlso.  of  the  women-ownea  firms.  482  were 
white  women-owned  firms,  this  represents  fuil  50  percent  of  the  .M/WEE  subcontracts.  .A 
study  sponsored  by  the  San  Francisco  Human  Rights  Commission  also  founa  bonding  ana 
financing  a.miong  smail  minonty  businesses  to  be  the  most  difficult  probiems.^"^  According 
to  tne  report.  50  percent  ot  minonty  and  women-owned  firms  responding  to  a survey  identified 
bonaing  and  financing  as  a serious  obstacle. In  fact,  me  i<ey  recommienaation  of  me 
study's  autnor  involved  the  establishment  of  a special  revolving  fund  to  provide  short-te.-m. 
loans  to  qualified  M/WEEs. 


Martin  Dinidns,  'Market  Place  Survey.'  preparea  for  ine  Northern  California  vlinoruy  a.nc 
Women  Dump  Tnidc  Brokers  and  Dump  Truck  Owner/ Operacors  ana  Freigm  Gamers  Nenvork. 
1991.  ' . ' 

Hernandez.  1985. 

Note  that  only  8 firms  out  of  20  indicated  that  they  had  forfeited  or  not  been  able  to  accent 
a contract  because  ot  bonding/ fmaneng/ insurance  requirements.  Tne  study's  autnor.  however, 

did  observe  that  many  more  firms  have  simpiv  foregone  bidding  because  of  these  requirements. 
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The  California  Public  Utiliry  Commission  has  also  been  concerned  abou:  aiscnmination 
;n  public  uniiuy  comracting.  There  ;s.  m fact,  a Commission  Orcer  ( General  Oraer  If  6 ) wnicn 
requires  public  utiiiues  :o  "make  gooa  faiin  effons  lo  hire  rrunoriry  comractors. ' A smdv  bv 
John  James  documemed  the  low  utilization  of  minonry  firms  by  puoiic  utilities  in  the  State. 

.Alameda  and  Contra  Costa  Counties  and  the  City  of  Hayward  have  recentiv  soonsored 
Croson  dispanty  studies.^'’"'  Both  studies  found  notable  statistical  dispanties  between  the 
utilization  and  availability  of  minority  and  women-owned  firms.  Tnese  findings  are 
particularly  relevant  to  the  RTA  member  agencies  because  tneir  geograpnic  market  areas 
largely  coincide  wuh  those  of  the  RTA  agencies. 

The  City  and  County  of  San  Francisco  ana  the  City  of  San  Jose  have  also  sponsorea 
Croson  disparity  studies  similar  to  this  in  the  past  nvo  years.  Both  studies  founc  suostantiai 
statistical  disparities  in  the  utilization  and  availability  of  minorip,'  and  woman-owned  firms. 
Tiese  studies  are  also  very  relevant  as  they  cover  areas  incoraorated  in  the  RT.A  agencies' 
geographic  market.  San  Francisco  established  an  affirmative  action  program  on  the  basis  of 
Its  study  results  which  is  now  uncer  court  cnailenge.  San  Jose  has  oniy  panially  im.plementec 
a program  in  light  of  its  study  results.  .A  M/WBE  construction  program  has  been 
implemented,  and  programs  for  professional  services  and  commodities  will  be  implemented 
when  the  relevant  ponions  of  the  dispanty  study  are  complete. 

The  federal  government  has  also  continued  to  study  discrimination.  For  e.xample.  a 
report  by  the'  Congressional  task  force  on  minority  set-asides  reports  evidence  of 


.Macionai  Economic  Research  Associates,  et  al..  The  Utilization  ot  .Minority  and  Women- 
Owned  Business  Enterprises  by  Alameda  County,"  .May,  1992.  The  Utilization  of  Minority  and 
Women-Owned  Business  Enterprises  by  Contra  Costa  County,"  June,  1992,  and  The  Utilization  ct 
Minoriev  and  Womca-Owned  Business  Enterprises  by  the  City  of  Hayward,"  March.  1993. 
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discnminarion  against  women. It  cites  ihe  .N'ationai  .-Visociation  ot  Women  Business 
Owners  (NAWBO)  on  the  issue  of  discrimination  in  obtaining  credit:  'comimerciai  credit  is 
one  area  wnere  discnmination  is  stiil  rampant.'  A 1985  poll  of  N.AvVBO’s  memoersnip 
revealed  that  two  out  of  every  five  respondents  feit  that  they  had  been  a -nctim  of 
discrimination  when  applying  for  commercial  credit. 

The  Small  Business  Administration  (SBA)  has  also  studied  the  plight  of  small  minonr/ 
ousinesses.  .\n  SBA  study  found  that  .\frican  .Americans  face  outnght  discrimination  bv 
financial  institutions;  nowever.  mere  was  no  significant  discnmination  shown  against  .Asian  and 
Hisoanic  businesses. 

Tnere  are  also  some  notaoie  academic  stuaies  on  discrimination.  For  e.xampie. 
Donohue  and  Hecicman.  economists  at  .^onhwestern  Umversiry  and  the  University  of  Chicago 
respectively,  recently  surveyed  the  emdence  regarding  the  cause  of  improvements  in  the 
economic  status  of  .\fncan  .Amencans.^-*^  Tney  determined  that  a variety  of  factors 
contnbuted  to  the  observed  imorovement  and  that  these  factors  varied  over  time  a.nd  by 
region.  Dononue  and  Hecicman  also  conciuaed  that  emdence  regarding  the  impact  ot  contract 
compliance  policy  demonstrates  that  such  a polic/  has  had  a positive  effect  on  .African 
.American  employment,  but  that  studies  to  date  have  not  controlled  for  other  factors  such  as 
relative  wages  and  relative  employment  sufficiently  to  estimate  the  magnitude  of  this  erfect. 

U.S.  Congress,  Report  of  Congressional  Task  Force  on  Minonrv  Set-Asides.  Septemoe:  S. 

1988. 

U.S.  Small  Business  Administration,  The  State  of  Small  Business:  A Report  of  the 

President,  op.  cit. 

John  J.  Donohue  III  and  James  Heckman,  'Continuous  Versus  Episodic  Change;  The 
Impact  of  Civil  Rights  Policy  on  the  Economic  Status  of  Blacks,'  Journal  oi  Economic  L:ter3cure, 
Vol.  .XXIX  (December.  1991),  pp.  1603-1643. 
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Coniequeniiy,  u is  difficji:  :o  quamify  me  magnitude  or  the  urnmact.  In  acdition.  _ 
numoer  of  academic  studies  have,  for  example,  concluded  that  discrimination  in  e.m.oiovmem 
can  seriously  impede  munonties  and  women  from  gaining  the  e.xpe.nence  necessarv  for 
establishing  successful  businesses.  Minonties  ana  women  wno  are  aenied  em.oioymient  in 
oariicuiar  industnes  will  probably  neve:  operate  businesses  in  those  incustnes:  mey  mav  also 
be  less  well-represented  in  industries  because  they  lack  the  social  contacts  that  can  orove 
important  to  gaimng  employment.^  .Academucs  have  also  recently  reexamined  the  degree 
of  discrimination  in  employment.  Researchers  at  the  Urban  Institute  concluded  that.  . . [our 
stuayj  de.monstrates  that  uneauai  treatment  of. African  .-American jobsee.<ers  is  entrenched  and 
widesoread."‘^' 

Unequal  treatment  of  .African  .American  job  seekers  was  also  oose.'-vea  in  a recent  stucy 
by  Kietzer  of  Williams  College. Using  nationwide  Census  cata  on  worker  aisolacement. 
Kietzer  found  that  wnite  m^en  were  more  likely  to  regain  ernioiovment  in  a similar  incustnai 
or  occupational  group  than  .Afncan  .-American  men.  .According  to  the  Census.  29.3  percent  ot 
.African  .-Amencan  men  were  rehired  in  the  sarnie  occuoation  comparea  to  37.2  percent  for 
whites. 

-Academics  have  also  frequently  studied  the  role  of  unions  as  an  obstacle  to  mmoriry 
advancement.  The  basic  conclusion  has  been  that  construction  unions,  which  often  act  as 

Ses  Williams  (19811,  Foster  and  Strauss  (19721,  Braddock  ana  .McPartiand. 

Margery  .Austin  Tomer,  et.  al.,  'Opportunities  Denied.  Opportunities  Diminished: 
Discnmmauon  in  HLringl"  The  Urban  Insutute;  Washington.  D.C..  L991. 

Lori  G.  Kietzer.  'Job  Displacement.  1979-86;  How  Blacks  Fared  Relative  :o  SVhites.' 

.Monthly  Labor  ReAew.  July  1991.  pp.  17-25. 

rbid,  p.  22. 
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nirmg  hails  for  unionized  construction  firms,  have  long  denied  empiovment  opporiuruties  to 
.Ai'ncan  .Americans. 

Discrimination  in  purchasing  has  oeen  the  suoject  of  academic  research  as  '.veil.  A 
recent  srudy  reported  in  the  Harvard  Law  Review,  for  e-xamoie.  found  that  '.vomen  ana 
Tunonties  were  discnminated  against  by  new  car  acaiers.’"^^  The  stuay  found  that  w-nite 
women  on  average  pay  severai  hundred  dollars  more  for  a car  than  white  men  ana  that  .Aincan 
•American  men  pay  an  even  greater  premium. 

Finally,  academics  have  also  aadressed  distinctions  oetween  the  various  racial  ana 
ethnic  groups  typically  defined  as  minorities. Fariey.  of  the  University  of  Michigan,  usea 
1980  U.S.  Census  data  on  racial  and  ethnic  status,  earnings,  education  ana  marital  status,  age. 
and  location  to  study  whether  earnings  differences  were  attributable  to  race  and  ethnic  status. 
He  determined  that  nonwhite  minority  earnings  were  lower  than  white  earnings  even 
controlling  for  education,  age  and  other  factors.  This  finding  held  for  .Afncan  .Amencans. 
Hispanics.  .Asians  (defined  as  Chinese  and  Japanese)  and  .Native  .Americans.  Fariey  observed 


Labor  unions  have  historically  practiced  discrimination.  For  example,  the  Amcncan 
Federauon  of  Labor  is  said  to  have  been  instrumental  in  driving  African  Americans  out  of 
e.mployment  as  aaftsmen  by  the  early  twentieth  century;  at  the  time  of  the  Ciril  War.  .African 
■American  craftsmen  outnumbered  whites  by  a margin  of  five  to  one.  It  is  argued  that 
discrimination  has  persisted  through  to  the  present.  See  Bradley  Schiller.  The  Economics  of 
Poverty  and  Discrimination.  Chapter  11;  Bureau  of  Labor  Statistics.  .A  Brief  History  of  the 
■American  Labor  Movement,  197Q,  pp.  61-64;  Howard  Foster  and  George  Strauss,  'Laoor  Proble.ms 

in  Construcuon:  A Review,'  Industnal  Relations.  October.  1972;  and  Steve  Askin.  'Blood.  Sweat 

and  Steel.'  Black  Enterprise.  .May  1984.  .Also,  Edmund  Newton  desenbes  now  construction  unions 

manipulate  the  hirmg  process  to  bypass  minorities  by  keepmg  them  uninformed  o(  work 
opportumties-  in  ’Steel  The  Union  Fiefdom.’  Black  Enterpnse.  May,  1984. 

Ian  Ayres,  ’Fair  Driving;  Gender  and  Race  Discrimination  in  Retail  Car  Negotiations.' 
Harvard  Law  Review.  Vol.  104,  No.  1.  February  1991,  pp.  317-872. 

See,  for  e.xample,  Re;moids  Farley,  "Blacks,  Hispanics.  and  White  Ethnic  Groups;  Asz 
Blacks  Uniquely  Disadvantaged?"  .American  Economic  Review.  "Vol.  SO,  No.  2,  pp.  237-241.  .991. 
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:hai  'll  :s  impossible  :o  demonsiraie  discr.mmation  using  Census  samples,  hue  ihese  numbers 
imply  :ha:  if  a specific  sei  of  characierisiics  were  possessed  by  Hispanics  or  racial  minonues. 
mey  were  less  rewarded  than  if  they  were  possessed  by  white  etnme  grouDS.’’^"^ 

H.  Conclusions 

The  anecdotal  e^/idence  remewed  indicates  that  minonr/  ana  woman-O'Amed  firms  in 
the  geograpnic  market  from  which  the  RT.A.  me.mber  agencies  draw  tneir  contractors  strongly 
believe  mat  they  are  often  victims  of  discr.mmation.  .Among  mese  firms.  .African  .Americans 
have  been  most  vocai  as  aocumented  by  tne  racial  composition  of  the  public  heanngs  and  the 
T^easurement  of  discrimination  severity  in  the  survey  responses.  Hara  emdence  of  actual 
discrim.mation  is  harder  to  find  from  these  sources.  For  tnis  rme  of  evidence  we  must  look, 
m addition  to  statistical  evidence,  to  court  decisions  wnere  acts  of  discrimination  have  been 
establishea.  .As  described  in  section  E.  there  nave  been  nume.-ous  such  cases  in  tne  Bay  .Area 
over  approximately  the  last  decaae. 

Tne  anecdotal  emdence  also  reveals  the  principal  sources  ana  imoacts  of  race  ana 
gender  discrimination.  Bonding  and  financial  problems  are  the  most  common  oostacies  founa 
in  all  of  the  sources  reviewed.  Other  problems  such  as  cerafication  and  impediments  in  the 
bidding  process  as  well  as  the  "old  boy"  network  and  slow  pay  were  also  frequently  noted. 
Table  5.10  summarizes  the  anecdotal  evidence  of  discnmination  estaolished  through  the 
vanous  data-gathering  efforts  made  during  the  course  of  this  study.  These  findings  ser/e  not 


Ibid,  p.  240. 
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omy  ‘.0  buirress  me  stansncal  dispanr/  findings.  :hey  also  point  to  areas  which  must  be 
addressed  in  order  to  improve  conditions  for  minonry  and  women-owned  firms. 
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Table  5.10 


CHAPTER  6 

METHODS  FOR  REMEDYING  DISCRIMINATION 


This  chapter  discusses  and  evaluates  race/gender-neutrai  remedies  in  light  of  the 
considerations  suggested  by  Croson.  In  the  first  Section,  we  present  a framework  for 
determining  the  appropriate  remedy  for  panicular  forms  of  discrimination  and  explain  why 
purely  race/gender-neutral  remedies  could  not  effectively  remedy  the  forms  of  discrimination 
we  have  identified  in  the  previous  chapters.  In  the  second  Section,  we  address  the  limits  oi 
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racs/gender-neuiral  programs.  In  :he  chird  Section,  we  outline  several  p^pes  oi  race/  gender 
conscious  programs  which  might  be  considered  by  the  RTA  .Agencies. 

.A.  F^ame^vo^k  for  Evaluating  .Alternative  Remedies 

In  fashioning  remedies  for  discrimination,  '.ve  will  fina  it  useful  to  aistinguish  the  type 
of  discrirmnation  and  proximity  of  discnrmnation  to  the  state  or  locai  agenc/  see.cng  a remedy. 
Discrimination  could  arise  from  disparate  impact  — tne  neutral  application  of  criteria  that 
minonties  and  women  lack  disproporaonately  — ana  disparate  treatment  — tne  application  of 
different  cntera  to  minorities  and  women  tnan  to  similarly  simatec  white  men.  Tnis 
discrimnnation  could  anse  from  tne  state  or  local  agenc.-  itself  fe.g..  its  procurement  officers), 
from  pames  with  which  it  deals  directly  (e.g.,  general  contractors),  ana  from  tnird  panies  in 
tne  marketplace  (e.g.,  banks).  These  distinctions  are  imoonant  in  aeterrmning  whether 
race /gender-neutral,  legal  sanctions  or  race/ gender-conscious  remedies  are  most  appropnate. 

B.  Race/Gender-Neutral  Remedies 

Race /gender-neutral  remedies  are  most  approoriate  for  valid  business  practices  that 
have  a disparate  impact  on  .M/\VBEs.  .All  small  ana  new  firms,  for  example,  nave  difficulty 
obtaining  bonding,  working  capital  and  a track  record.  M/WBEs  are  more  likely  to  e.xperlence 
these  difficulties  than  non-M/WBEs  because  they  are  more  likely  to  be  small  and  new  than 
are  non-.M/WBEs,  not  necessarily  because  they  e.xperience  race  or  gender  discrimination. 
Programs  that  help  small  businesses,  new  businesses  or  disadvantaged  businesses  alle'/iate  the 
disparate  impact  of  valid  business  practices,  such  as  bonding  requiremients.  on  .Vt/WBEs. 
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There  are  certain  situations  in  which  race/genaer-neuirai  measures  aooear  :o  oe  :he 
[east  restnctive  and  most  appropnate  remedy.  The  efficac/  and  praciicality  of  these  measures 
often  become  more  dubious  on  closer  inspection,  however.  For  example,  the  obvious  remedv 
for  requirements  that  have  a disparate  impact  on  .M/WBEs  is  to  eliminate  these  reouirements. 
But  this  race/gender-neutrai  remedy  can  be  problematic.  First,  some  requirements  mav  be 
mandated  by  state  or  federal  law  ana  thus  not  within  tne  purview  of  the  agenc;  to  modify  or 
eliminate. .Vlost  of  the  bidding  and  bonding  requirements  for  the  RT.A.  agencies  are 
orescnbed  by  state  law.  Second,  some  requirements  — such  as  bonding  — may  be  based  on 
valid  business  reasons.  But  the  disparate  impact  of  such  reouirements  may  arise  from  the 
disparate  treatment  of  M/WBEs  by  second  or  thira  parties.  Bonding  reauirem.ents.  for 
example,  may  have  a disparate  impact  on  M/WBEs  because  of  disparate  treatm.ent  by  sureties. 
Agency  awards  would  therefore  be  tainted  by  the  secondary  effects  of  such  discrimination. 

Table  6.1  re’/iews  a range  of  race/gender-neutral  solutions  to  the  various  obstacles 
M/WBEs  encounter  as  a .'■esult  of  disparate  imioact  rather  than  disparate  treatm.ent.  Tne  taole 
:s  organized  into  five  categories  reflecting  the  most  common  oostacies  encountered  by 
.M/WBEs,  according  to  the  evidence  presented  in  Chapter  5— :.e..  ponding,  information  access, 
financing,  training  deficiencies,  and  competition  from  large  firms.  Some  of  these  obstacles  are 
more  frequently  encountered  in  certain  industnes.  Bonding  and  financing,  for  example,  are 
more  often  a problem  for  construction  firms.  ,As  shown  in  the  table,  although  race/gende."- 
neutrai  programs  take  many  forms,  they  almost  all  face  serious  limuts.  Efforts  to  reduce 


See  Coral  Construction  Co.  v.  King  Countv.  729  F.Supp.  734  (W.D.  Wash.  1990).  aiTd. 
relevant  part.  U.S.  App.  Lexis  No.  17784  (9th  Cir.  1991)  (race-neutral  methods  not  available 
oecause  of  state  bidding  lav-s). 
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bonding  oosiacles,  for  examoie.  may  be  limned  by  law  or  too  costly  to  implement.  Direct 
subsidies  of  bond  payments  for  small  businesses  may  be  very  e.xpensive.  Other  race/gender- 
neutrai  effons,  sucn  as  more  carefully  structuring  contracts  to  limit  or  eliminate  bonding 
requirements,  may  be  burdensome  and  are  not  clearly  effective. 

C.  Sanctions  as  a Remedy 

.Another  obvious  remedy  is  to  impose  sanctions  on  those  who  discriminate.  .Aithougn 
:he  applicability  of  civil  rights  statutes  to  the  subcontracting  relationshio  mav  oe  uncertain, 
subcontractors  who  could  prove  discnmmation  would  have  some  cause  of  action,  if  only  under 
a general  contract  or  tort  theory.  .Nonetheless,  such  potential  legal  liabilip/  nas  not  oreventea 
or  remedied  the  discnmmation  identified  by  this  study.  As  discussed  above,  it  is  extremely 
diffcult  to  prove  that  discrimination  occurred  in  an  individual  rejection  oy  a prime  contractor 
of  an  .M/WBE  subcontractors  bid.  Even  though  there  is  evidence  of  a pattern  of 
discrimination  of  this  sort,  such  evidence  would  not  assist  a panicular  suocontractor 
cnallengmg  the  actions  of  a panicular  pnme  contractor.  Moreover,  me  potential 
remedy— proft  on  the  lost  opportunity— would  seldom  justify  the  e.xpense  of  this  kind  of 
litigation.  We  founo  no  e.xampies  in  which  such  litigation  nas  been  successfully  pursued,  ano 
only  a few  instances  in  which  it  had  been  attempted. 

.A  funher  problem  with  imposing  sanctions  is  that  any  particular  state  or  local  agency 
has.  at  best,  a limited  ability  to  expand  the  scope  of  sanctions  to  those  a.'-eas  in  whicn 
discrirmnation  may  affect  its  procurement  decisions'.  While  an  agency  might  impose  penalties 

It  might  still  be  worthwhile  to  create  additional  civil  remedies  for  discnmmation  in 
subcontracting  on  public  contracts.  Such  remedies  might  be  useful  co  a few  suocontractors  ana 
might  lead  to  records  that  would  be  useful  in  the  future. 
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( e.g.,  debarmem)  on  comraaors  that  engage  in  discrimmanon.  it  would  not  have  the  authonr/ 
or  ability  to  impose  penalties  on  secondary  panies  such  as  banks,  unions,  suppliers  and 
bonding  companies  whose  discrimination  raises  the  costs  of  M/WBEs  that  currently  bid  on 
agency  procurements  or  would  do  so  in  the  absence  of  discnmination. 

If  sanctions  are  not  feasible,  then  race/gender-conscious  preferences  of  some  son  may 
be  the  only  method  for  ensunng  that  a state  or  local  agency  does  not  panicipate  indirectly  in 
discnmination  by  its  contractors  or  secondary  panies.  There  is  no  race/gender-neutral  method 
tor  ensunng  that  non-M/WEE  pnme  contractors  cease  discrimination  by  refusing  to  deal  wit.n 
M/WBE  subcontractors.  Likewise,  there  is  no  effective  race/gender-neutral  method  for 
offsetting  the  higher  costs  incurred  by  .M/WBE  contractors  as  a result  of  disparate  treatment 
by  suppliers  such  as  banks,  bonding  companies,  unions  and  manufacturers.  Where  disparate 
treatment  is  tied  to  race  or  gender,  the  only  effective  remedy  is  one  that  is  tied  to  race  or 
gender. 

The  preceding  discussion  indicates  that  race/gender-neutral  programs  may  be  of 
hnuted  use  because:  (1)  there  are  good  reasons  to  expect  they  are  not  paniculariy  effective. 
(2)  their  effectiveness  is  often  unknown  and  (3)  they  will  be  expensive  to  implement.  Perhaps, 
most  imponantly,  we  have  found  underutilization  of  M/WBEs  and  anecdotal  evidence  of 
discnmination  despite  the  implementation  of  both  race/gender-neutral  and  race/gende."- 
conscious  programs  within  the  geographic  market  areas  and  industnes  relevant  to  the  RTA 
agencies. 
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D.  Race/Gender-Conscious  Award  Preferences 

■As  noted  above,  race/gender-neutrai  programs  alone  have  not  eiirmnaied  the 
anderutiiization  of  M/WBEs  wuhin  the  geographic  areas  of  the  RTA  agencies  nor  has  it 
eliminated  discnmination  as  shown  by  the  clear  anecdotal  evidence.  Thus,  race/gender- 
conscious  programs  must  be  considered  by  the  RTA  agencies. 

.All  of  the  RTA  agencies  have  race/gender-conscious  programs  for  federally  funded 
projects.  These  programs  are  generally  mandated  by  federal  reg^jiations  as  a condition  of 
receiving  federal  grant  funds.  Tnese  programs  are  basea  uoon  the  establishment  of  an  overall 
DBE  goal  as  well  as  the  setting  of  individual  contract  goals  on  a case-by-case  basis.  These 
programs  also  involve  establishment  of  a good  faith  effort  provision  and  include  detailed 
federally  mandated  implementation  and  enforcement  procedures.  Tnus.  me  e.xisting  federal 
race/genaer-conscious  programs  may  provide  a useful  model  for  RTA  agencies  to  consider 
when  seeking  to  re.meay  discrimination  in  nonfederaily  funaed  contracts. 

In  addition  however  there  are  other  race/gencer-conscious  programs  which  have  been 
used  by  other  agencies  in  other  oarts  of  the  country.  Tne  following  list  of  such  programs  is  not 
intended  to  be  exclusive.  Implementation  of  any  of  the  following  race/gender-conscious 
programs  should  only  be  undenaken  after  careful  legal  analysis  by  each  RTA  agency’s  legal 
counsel.  In  addition,  care  must  be  taken  to  ensure  that  any  race/gender-conscious  program 
adopted  which  is  also  intended  to  be  applicable  to  federally  funded  programs,  is  permttec 
under  the  applicable  federal  regijlations.  RTA  agencies  may  aiso  want  to  consider  t.ne 
administrative  difficulnes  inherent  in  adopting  marxedly  different  programs  for  lederally  anc 
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noniederaily  funded  projects.  Finally,  any  increasea  costs  to  the  agencies  in  impiementina 
such  programs  should  be  weighed. 

1.  Bid  Preference  Program  for  M/WBEs  on  Prime  Contracts 

Such  a program  could  involve  granting  additional  points  to  a M/\VBE  contractor  who 
submits  a proposal  or  bid  on  a services,  procurement,  or  construction  contract.  Tne  possibly 
increased  costs  of  this  type  of  program  must  be  carefully  considered  as  well  as  legal 
considerations  in  light  of  statutorily  mandated  competitive  bidding  laws  and  State  and  Federal 
constitutional  requirements. 

2.  Bid  Preference  Program  for  Prime  Contractors  Who  Include  a Specified  Level 
of  M/WEE  Panicipation 

This  type  of  program  would  not  be  aimea  at  pnme  contractors  out  rather  at 
subcontractor  panicipation.  Again,  tne  same  cost  and  legal  issues  must  be  carefully 
considered. 

3.  M/WEE  Set  Aside  Programs 

These  types  of  programs  can  come  in  several  different  forms.  They  may  require  that 
cenain  types  of  work  (and  the  contracts  for  that  work)  only  be  awarded  to  M/WBEs. 
-Alternatively,  a contract  could  include  an  absolute  percentage  of  subcontracting  that  again  can 
only  be  given  to  M/WBEs.'  Both  of  these  set  aside  type  programs  are  highly  controversial  and 
will  require  very  careful  legal  analysis  to  determine  whether  the  panicuiar  RT.A  agenc/  can 
implement  such  a program  under  competitive  bidding  laws  ana  State  and  Federal 
constitutional  standards'.  Increased  costs  may  also  be  a factor. 
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4.  Finanaal  Aisisiance  to  M/WBEs 

These  rypes  of  programs  may  include  bonding  assistance,  technical  assistance,  or  other 
types  of  financial  assistance.  Such  programs  might  enable  prime  contractors  who  are 
M/WBEs  to  compete  more  effectively.  Where  offered  to  assist  subcontracting  activities,  such 
programs  might  enable  majority  pnme  contraaors  to  maximize  use  of  M/WBEs  and  remain 
competitive.  The  nature  and  costs  of  such  programs  would  have  to  be  carefully  considered  and 
again  legal  considerations  involving  competitive  bidding  and  State  and  Federal  constitutional 
issues  would  have  to  be  carefully  analyzed.  These  types  of  programs  should  be  distinguished 
from  race /gender-neutral  types  of  bonding  and  technical  assistance  programs  which  are  not 
based  on  race /gender-conscious  considerations. 

5.  Sirengtnening  Good  Faith  Effons  Critena 

The  good  faith  effons  provisions  of  goals-based  contracts  couid  be  strengthened  so  that 
pnme  contractors  must  make  greater  effons  to  include  panicipation  by  .M/WBEs.  As  an 
e.xample,  good  faith  provisions  currently  used  in  federally  funaed  procurements  couid  be 
rerised  to  require  that  additional  steps  be  taken  where  a goal  is  not  met  ana/or  to  attach  a 
point  value  to  each  of  the  steps  required  and  establish  a minimum  pass/fail  total.  .Ajiy  changes 
to  the  good  faith  effons  requirement  should  be  carefully  analyzed  to  ensure  than  they  are 
legally  sufficient  and  permissible  under  applicable  federal  reg^ulations  if  such  changes  are  to 
be  included  in  federally  funded  programs. 

6.  Increased  Effons  on  M/WBE  Outreach  and  Technical  .Assistance  Program 

'Agencies  could  consider  increasing  the  level  of  outreach  currently  made  available  to 

M/WBEs  as  well  as  prime  contractors.  In  addition,  prime  contractors  could  be  required  to 
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utilize  technical  assistance  services  provided  by  the  agency  to  increase  M/WBE  participation. 
Obviously,  the  increased  cost  to  the  individual  agencies  must  be  carefully  considered  prior  to 
adopting  this  type  of  program.  In  addition,  the  effectiveness  of  such  a program  would  need  to 
be  carefully  considered. 

7.  M/WBE  Incentive  Payment 

As  an  incentive  to  achieving  a specified  level  of  .M/WBE  subcontractor  panicipation. 
a pnme  is  awarded  compensation  for  locating,  selecting,  training,  assisting  and  developing  the 
M/WBE  subcontractors.  The  compensation  is  based  upon  a specified  percentage  of  the  value 
of  the  work  subcontracted  to  M/WBEs  and  can  be  paid  in  installments  at  the  beginning  of  the 
contract  and  following  completion  of  the  contract.  .Alternatively,  prime  contractors  can  be 
offered  opportunities  for  time  extensions  in  lieu  of  monetary  compensation.  Such  a program 
has  been  used  by  the  Federal  Lands  Highway  Program.  Again,  such  a program  would  require 
careful  analysis  as  to  legal  constraints  as  well  as  costs  to  the  implementing  agency. 

Based  upon  the  evidence  of  discrimination  and  under  utilization  found  in  this  study,  it 
would  cenainly  be  reasonable  for  the  RTA  Agencies  to  extend  the  types  of  race /gender- 
conscious programs  developed  for  federally  funded  projects  to  nonfederally  funded  projects. 
In  addition,  it  may  be  appropriate  for  individual  RTA  Agencies  to  utilize  other  race/gender- 
conscious programs  similar  to  those  described  above.  The  appropnateness  of  a particular  type 
of  program  must  be  determined  by  the  agency  itself  based  upon  its  own  panicular  contracting 
needs  and  opportunities  as  well  as  its  administrative  and  financial  resources.  Many  of  the 
race/get;def-conscious  programs  identified  above  could  increase  the  costs  of  services  and 
goods  to  the  individual  agencies.  In  addition,  it  is  clear  that  the  legal  viability  of  race/ gender- 
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conscious  programs  is  continuing  to  develop  in  State  and  Federal  couns  and  wll  do  so  for 
some  years  to  come.  Thus,  the  legal  risks  inherent  in  the  adoption  of  any  race  conscious 
program  must  be  carefully  considered. 
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Table  6.1 

REVIEW  OF  RACE-NEUTRAL  SOLUTIONS  TO  EXPANDING 
MINORITY  BUSINESS  OPPORTUNITIES 


BONDING  AS  AN  OBSTACLE 


RACE-NEUTRAL 

SOLLTIONrS) 

EXAMPLES  1 

LIMITATIONS  i 

Reduce  bonding  requirements 
for  bids  under  specified 
dollar  value. 

Require  bonding  at  levels  ' State  and  local  laws.  I 

commensurate  with  risk  to  the 
owner.  | 

Break  contract  awards  into 
segments  and  allow 
contractor  to  be  bonded  on 
one  segment  at  a time. 

Allow  contractor  to  complete  .Adds  comple.xity  ana 

each  segment.  Apply  the  Bond  ; increases 
to  the  next  segment  until  work  | administrative 
is  completed.  | burden.  | 

Multipnme  contracts.  Public 
agency  enters  into  several 
different  pnme  contracts 
rather  than  entering  into  a 
single  pnme  contract. 

On  cenain  types  of  projects,  the  ! 
multiprime  approach  may 
discourage  bid  shopping  by 
primes  of  M/WBE  bids.  This 
approach  allows  M/WBEs  to 
compete  as  pnmes. 

May  create  1 

administrative 
burdens  and 
increase  comple.xity 
1 of  project.  Cost 
impact  unknown.  i 

Fails  to  fully  i 

address  bonding  and 
finance  oostacies.  i 

Refer  to  federal,  state  and 
local  bonding  assistance 
programs. 

SBA;  DOT  Programst  .National  : Limited  funds. 

Minority  Supplier  Development  ‘ ; 

Council  Programs. 

i : i 

Develop  public/private 
bonding  assistance  programs. 

Provide  public  funds  to  contract  | Limited  funds.  | 

with  a surety  firm  to  provide  i 

bonding  assistance  to  small 

minority  and  women-owned  i I 

firms. ^ 

In  Philadelphia,  CIGNA  Corporation  operates  a bonding  assistance  program  under  a 
coritract  with  the  Philadelphia  Industrial  Development  Corporation  (PIDC).  PIDC  funds 
the  contraa  with  ^Community  Development  Block  Grants.  CIGNA  subcontracts  . to 
Contract  Support  Systems,  Inc.  a private  minority-owned  firm,  to  provide  the  bonding 
assistance  to  the  DBE  firms.  The  bonding  assistance  includes  prepanng  the  tinancial 
statements  reviewing  the  contract  requirements  and  otherwise  making  the  DBE  :irm 
"bond  ready." 
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Bonding  as  an  Obstacle,  continued 


RACE -NEUTRAL 
SOLUTION(S) 

EXAMPLES 

LIMITATIONS 

Eliminate  bond  premiums 
from  bids. 

Bidder  would  not  add  the  cost 
of  its  bond  premium  to  its  bid. 
The  successful  bidder,  regardless 
of  its  bond  premium,  would  be 
reimbursed  for  the  cost  of  its 
bond  with  the  first  progress 
payment. 

Expensive.  State 
1 and  local  laws. 

! 

i 

i Institute  bond  waivers  and 
direct  disbursement 
' procedures. 

|l 

Waive  performance  bond  on 
smaller  contracts  in  which  DBE 
firms  are  more  likely  to  be 
I involved." 

Legal  limits. 

1 

Under  direct  disbursement, 
subcontractors  are  paid  directly 
; by  the  owner  through  a third 
1 party  disbursing  agent.  Payment 
1 bond  is  no  longer  necessary. 

i 1 

Enact  a local  "Equal  Surety 
Bond  Opponuniry'  .Act. 

I Local  agencies  can  require  that 
surety  companies  do  not 
discriminate  on  the  basis  of  race 
1 when  considering  applications  for 
1 bonds. 

Enforcement  may  be 
i difficult  and 
1 e.xpensive. 

Section  301(b)  of  Public  Law  100-656  Business  Opportunity  Reform  Act  of  1988. 

Under  direa  disbursement,  subcontractors  ' arc  paid  directly  by  the  owner  or  through  a 
third  party  disbursmg  agent.  The  subcontractor  makes  application  for  a progress 
payment  to  the  prime  contraaor  who  approves  the  amount  of  payment  and  includes  it 
in  its  next  payment  request  to  the  government  agency. 


n e ra 


4;^) 


4>W  M ^ 

ir  m-  i 

«i  .le  f«l;; 

i«r?f«rw|  j|^-  ,i|yrfv^  I 

" ,,^27711^  i 5 


?fc*Ww . tti  &btmfm'  irt»ii«{tt#  I 


ms  hn^ 


1:, 

’*•13  M 
mrnmiu  m»  iJ»«ri(| 


-169- 


Table  6.1 
Page  3 of  9 


Table  6.1 

REVIEW  OF  RACE-NEUTRAL  SOLUTIONS  TO  EXPANDING 
MINORITY  BUSINESS  OPPORTUNITIES 


NEED  FOR  INFORMATION  AND  ASSISTANCE  AS  ,4N  OBSTACLE 


RACE-NEUTRAL 

SOLUnON(S) 

EXAMPLES 

LIMITATIONS 

Hold  focus  sessions 
for  specific 
commodities 
and/or  projects. 

! i 

Tnese  sessions  provide  information  for 
specific  projects.  The  agency  invites 
those  firms  capable  of  providing  the 
goods  and/or  services.  Agency 
personnel  responsible  for  the  project  are 
required  to  attend  and  bnng  all 
available  information  about  the  project 
or  service  and  be  prepared  to  discuss 
the  requirements  and  respond  to 
questions. 

Effectiveness  is  difficult 
to  measure.  : 

Require  pre-bid 
1 conferences  for 
solicitations  over  a 
I specified  dollar 
value. 

Tnis  process  allows  DBE  firms  to  ask 
questions  regarding  the  product  or 
service  and  to  meet  the  prime 
contractors  likely  to  bid. 

Effectiveness  is  difficult  i 
to  measure. 

Reduce  sole  source 
transactions. 

Sole  source  bidding  eliminates 
competition  in  general.  Generic 
specifications  may  eliminate  the  need  for 
sole  source  purchasing  e.xcept  in 
e.xtraordinary  cases. 

Effecuveness  is  difficult  ; 
to  measure. 

Develop  and 
distribute  Agency 
newsletters. 

Newsletters  provide  small  businesses  with 
the  advance  notice  they  need  of  projects 
being  planned  or  developed.  The  lead 
time  gives  them  the  opportunity  to  seek 
bonding  and  financial  assistance,  if 
necessary. 

Effectiveness  is  difficult 
to  measure. 
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Need  for  Information  and  Assistance  as  an  Obstacle,  continued 


RACE-iNTUTRAL 

SOLUnON(S) 

EXAMPLES 

LIMITATIONS 

Establish  a "1-800" 

This  program  requires  an  800  number 

Effectiveness  unknown. 

Hotline. 

j 

and  a dedicated  telephone  line  wnich 
can  be  accessed  by  vendors  and 
contractors  interested  in  doing  business 
with  the  agency.  Through  the  use  of 
the  hot  line,  contractors  can  obtain 
information  on  upcoming  projects,  bid 
opening  dates,  pre-bid  conferences  and 
successful  bidders. 

1 
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Table  6.1 

REVIEW  OF  RACE-NEUTRAL  SOLUTIONS  TO  EXPANDING 
MINORITY  BUSINESS  OPPORTUNITIES 


NEED  FOR  FINANCIAL  ASSISTANCE  AS  .AN  OBSTACLE 


RACE-NEUTRAL 

SOLLTIONfS) 

EXAMPLES  1 

LIMITATIONS  | 

.Adopt  prompt 
payment 
procedures  for 
subcontractors. 

Tne  State  of  California  Office  of  Small  and 
Minority  Business  has  a prompt  payment 
program  that  assists  small  businesses  in 
receiving  payment  from  the  state.  Senate 
Bill  982,  Chapter  91.  Statutes  of  1982 
imposes  a fine  for  late  payments  to  small 
businesses. 

Effectiveness 

unknown. 

I 

1 The  City  of  Philadelphia  requires  a prime 
contractor  to  pay  suDcontractors  within  ten 
days  of  receiving  payment.'’ 

i : 

Make  more 
freauent  payments 
I to  contractors. 

In  addition  to  prompt  payment,  state  and 
local  governments  can  improve  the  cash  flow 
of  their  contractors  by  making  more  frequent 
payments.  Traditionally,  payments  are  made 
monthly.  Biweekly  payments,  particularly  on 
projects  periormed  by  small  and  emerging 
firms,  dramatically  improves  the  cash  flow  of 
such  firms. 

Effectiveness  ! 

i unknown,  may  add 
1 administrative 
buraen.  j 

1 

Reduce  retainage. 

Make  progress  payments  in  full  to  the 
contractor  without  retention  unless  it  is 
determined  that  the  contractor  is  not  making 
timely  or  otherwise  satisfactory  progress 
toward  the  completion  of  the  contract.'^ 

j Effectiveness  ; 

j unknown. 

1 

TTic  federal  govemment  and  a few  states  have  addressed  the  need  for  prompt  payment 
to  subcontraaors.  As  of  April  1,  1989,  the  federal  govemment  requires  its  prime 
construcuon  contraaors  to  pay  their  subcontractors  within  seven  says  of  receiving 
payment  from  the  government  or  incur  an  interest  penalty. 

Under  Office  of  Federal  Procurement  Policy  Letter  83-1,  ’Wlthhoiding  of  Funds  from 
Construction  Contract  Progress  Payments,’  the  federal  government  docs  not  retain  funds 
’without  cause.’  Decisions  regarding  the  use  and  specific  levels  of  rctainage  are  made 
on  a ’case  by  case  basis.’ 
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Need  for  Financial  Assistance  as  an  Obstacle,  continued 


race-neutral 

SOLLTTON(S) 

EXAMPLES  1 LIMITATIONS  i 

I 1 

Loan  assistance. 

Tne  Business  Consoraum  Fund  (BCF)  is  a | Limited  funds. 

mmonry  business  development  company  of 

the  National  Minonty  Supplier  Development  j 

Council  which  has  several  affiliate  councils  in  i i 

California.  The  BCF  provides  financing  to  i ] 

minority  businesses  through  a network  of 

banks  and  the  Regional  Purchasing  Councils,  j 
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Table  6.1 

REVIEW  OF  RACE-NEUTRAL  SOLUTIONS  TO  EXPANDING 
MINORITY  BUSINESS  OPPORTUNITIES 


INADEQUATE  MANAGEMENT,  TRAINING  & EDUCATION  AS  OBSTACLES 


RACE-NEUTRAL 

SOLLTION(S) 

EXAMPLES 

LIMITATIONS  | 

Mentor-proiege 

programs. 

The  Depanment  of  Defense  is  | 

operating  a pilot  mentor-protege 
program  that  reimburses  majority 
contractors  for  the  costs  incurred  in 
training  a DBE  subcontraaor  on  a 
Department  of  Defense  contraa. 

Limited  funds. 

! ; 

1 

Joinc  venture 
agreements. 

Joint  venture  agreements  between  a 
contractor  and  a DBE  allow  the  small 
firm  to  learn  from  the  joint  venture 
panner  while  experiencing  a share  of 
the  risk  and  responsibility  associated 
with  the  project. 

Effectiveness  ! 

unknown. 

: 
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Table  6.1 

REVIEW  OF  RACE-NEUTRAL  SOLUTIONS  TO  EXPANDING 
MINORITY  BUSINESS  OPPORTUNITIES 


COMPETITION  FROM  LARGE  FIRMS  AS  AN  OBSTACLE 


RACE-NTLTRAL 

SOLLTION(S) 

EXAMPLES  1 

! 

LIMITATIONS 

Small  business 
preference  programs. 

In  California,  the  Office  of  Small 
and  Minority  Businesses  admimsters 
a preference  program  for  small 
business  vendors  and  construction 
subcontractors.  Under  this  program 
5 percent  of  the  low  bid  pnee  is 
deducted  from  the  bid  before  it  is 
compared  with  bids  from  vendors  or  j 
construction  contractors  which  are  i 

not  small  businesses.^  i 

E.xpensive. 

Develop  new  lypes  of 

Tne  University  of  California  I 

UC-Ber;<eiey  has 

outreacn  programs  for 

implemented  an  "Inreach"  program 

been  criticized  for  ! 

small,  minority  and 

where  management  and  staff  of  the  i 

underutilization  of  j 

women-owned 

Office  of  Small  Business 

M/WTEs  despite  this 

businesses. 

Development  visited  campus 
departments  to  raise  business 
affirmative  action  performance  in 
department-initiated  purchasing 
activities. 

Tne  University  also  conducted 
b’ismess  brunches  to  allow  small 
businesses  the  opponunity  to  meet 
informally  with  University  personnel 
responsible  for  purchasing  activities. 

program.'^ 

j 

j 1 

1 : 

; 

A 'small  business  is  determined  according  to  gross  income  for  various  industnal 
categories.  ' 

Louis  Frcedberg,  "U.C.  Falling  Short  of  Goals  for  Minonty  Woman  Contractors,  Franctsco 
Chronicle.  January  16.  199Z  p.  A20. 
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! 

Competition  from  Large  Firms  as  an  Obstacle,  continued 


race-neutral 

SOLUTION(S) 

EXAMPLES 

LIMITATIONS 

Referrals  to  small 
business  assistance 
programs. 

The  U.S.  Depanment  of  Commerce 
has  a network  of  business  | 

development  centers  to  provide  j 

assistance  to  minority  businesses  in  ! 
business  planning;  nnancial  planning;  i 
and  other  business  practices.  ' 

Effectiveness 
unknown.  ! 

Divide  major  projects 
1 iruo  sub-projects, 
whenever  feasible  to 
allow  small  businesses  a 
greater  opponunity  to 
bid. 

This  process  would  minirmze  the 
competition  from  larger  firms. 

j 

Increasea 

administrative  burden,  j 

' 

Require  all  bidders  for 
prime  contracts  to 
demonstrate  and 
document  good  faith, 
and  affirmative  effons 
:o  contact  and  solicit 
subcontract  bids  from 
1 small  businesses."^ 

i 

1 

1 Tnis  would  place  the 
i responsibility  on  the 
i contractor  to  1 

affrmativeiy  seek  bids 
from  small  businesses. 

It  aoes  not  solve  the 
problem  of  utilization. 

The  City  of  Richinctad  offered  this  race-neutraJ  program  in  response  to  the  Supreme 
Court's  ruling  in  C:'fv  of  Richmond  v.  J.  A.  Croson  Comyanv  which  rejected  the 
Richmond  plan  in  part  because  there  was  no  consideration  of  these  kinds  of  race-neutral 
methods  for  increasing  minonry  participation.  A race-sensitive  program  was  adopted  for 
construction  contracts. 
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CHAPTER? 

CONCLUSIONS 


This  smdy  has  evaluaied  the  DBE  programs  operated  by  each  of  the  RTA  member 
agencies  in  light  of  the  Croson  decision  and  related  affirmative  action  cases.  The  smdy 
examined  the  utilization  of  M/WBEs  by  Alameda  County,  Contra  Costa  County  and  the  City 
of  Hayward  — public  agencies  located  within  the  RTAIs  jurisdiction  which,  in  recent  years, 
have  undertaken  .procurements  that  were  not  subject  to  M/WBE  goals.  We  also  analyzed 
M/WTiE  utilization  by  the  private  sector  within  the  geographic  areas  and  industries  relevant 
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to  RTA  procurements.  Finally,  we  gathered  anecdotal  evidence  of  discriminatory  treatment 
and  procurement  practices  experienced  by  M/WBEs  in  the  RTAis  geographic  market  areas. 

The  starisrical  and  anecdotal  findings  strongly  support  the  view  that  discriminaiion  would 
lead  to  the  underuiilizanon  of  M/WBEs  by  the  RTA  agencies  in  the  absence  of  a goals  program. 
In  general,  the  statistical  evidence  indicates  substantial  underutilization  of  M/WBEs  by 
.Alameda  and  Contra  Costa  Counties  and  by  the  City  of  Hayward  in  the  absence  of  race- 
conscious programs.  We  also  found  that  M/WBEs  received  a substantially  smaller  share  of 
private-sector  procurement  dollars  than  we  would  expect  given  their  availability  in  the 
geographic  market  areas  and  industnes  from  which  the  RTA  agencies  procure  goods  and 
services.  Tne  statistics  gathered  as  part  of  our  study  are  striking.  In  each  RTA  member 
agency’s  geographic  market,  we  found  tremendous  disparities  for  each  major  race  and  gender 
group— .Afn can  .Americans,  Hispanics.  Asians  (including  Native  .Americans)  and  women— in 
each  of  the  major  industries  we  examined— construction,  professional  and  other  services,  and 
commodity  purchasing.  In  no  case  did  any  group  receive  their  e.xoected  share  of  private-sector 
procurement  dollars.  These  disparities,  however,  vary  greatly  for  each  M/WBE  group  and 
across  each  agency.  In  general  women-owned  construction  firms  in  private-sector 
subcontracting  fared  bener  than  the  M/WBE  groups  in  any  other  industry,  although 
substantial  disparities  still  exist  for  them.  Women-owned  firms  received  almost  their  e.xpected 
share  of  construaion  subcontracting  dollars  in  MUNI’s  private-sector  market;  however,  they 
received  less  than  one-third  of  their  expeaed  share  in  SCCXAs  pnvate-sector  market. 
Overall,  the  most  substantial  underutilization  was  for  African  .American  commodity 
vendors— they  received  less  than  3.5  cents  of  every  procurement  dollar  in  purchasing  than  we 
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'.vouid  have  expected  them  to  receive.  .African  Americans  were  also  the  most  substantially 
underutilized  group  as  construction  prime  contractors  in  the  private  sector. 

Tne  anecdotal  evidence  provides  additional  support  that  marketplace  discrimination 
m the  greater  Bay  .Area  limits  the  opportunity  for  M/WBEs  to  obtain  work.  .Although  the 
state  of  California  and  the  Bay  Area  have  a diverse  ethnic  population  and  e.njoy  the  reputation 
as  a progressive  region,  they  are  not  free  of  racial  prejudice.  Racial  tensions  and  redlining 
continue  to  plague  the  region.  Over  one-third  of  the  minonty  and  women  business  owners  in 
me  Bay  Area  who  resoonaed  to  our  .M/WBE  survey  reported  that,  in  the  last  five  years,  they 
have  e.xperienced  one  or  more  instances  of  discrimination  in  the  course  of  business  dealings. 
These  statements  of  discrimination  were  supported  by  testimony  from  the  public  hearings  and 
telephone  interviews  with  M/WBE  owners  in  the  Bay  Area. 

Tnese  perceptions  and  claims  are  supported  by  many  court  fincings,  academic  work  and 
government  research  studies  that  also  find  that  minonties  and  women  who  are  situatea 
similarly  to  white  males  are  not  treated  as  well  as  white  males.  Repons  of  raaal  tension 
outoursts.  and  discnmination  on  tne  pan  of  financial  institutions  ana  real  estate  agencies 
appear  frequently  in  the  news.  In  addition,  recent  coun  cases  have  found  that  discnmination 
has  existed  in  the  Bay  Area  for  a number  of  years.  For  example,  there  were  a number  of  cases 
regarding  discrimination  against  minorities  and  women  in  the  local  construction  trades  of  the 
Bay  .Area.  In  one  case,  the  coun  found  that  discrimination  had  existed  for  a number  of  years 
and  described  a consent  decree  to  provide  relief  from  hanh  discriminatory  practices  and  tor 
past  wrongs.  In  another  Bay  Area  case,  the  coun  found  that  the  local  union  had  violated  Title 
VII  by  discriminating  in  the  admission  of  minorities  into  apprenticeship  programs  and  other 
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training  positions.  Tne  discrimination  reflected  in  the  construction  mdustrv  is  aiso  reflected 
in  other  areas  of  emoloyment.  In  an  employment  discrimination  case  against  the  Oakland 
Scavenger  Co.,  the  district  coun  found  that  tne  Oakland-based  garoage  collection  company 
had  plainly  and  severely  discriminated  against  .African  Amencan  and  Hispamc  employees. 

While  there  is  evidence  that  many  kinds  of  discriminatory  practices  impeae  the  ability 
of  minonties  and  women  to  participate  on  RT.A  procurements,  there  is  evidence  of  particularly 
serious  problems  in  cenain  areas  and  against  certain  groups: 

• Discnmination  is  an  especially  virulent  prooiem  in  the  constmction 
inaustry,  as  evidenced  by  coun  findings  ana  responses  to  our  M/W'BE 
surveys.  While  obtaining  access  to  commercial  loans  is  a problem  in  all 
industries,  construction  nas  a number  of  umque  institutions  tnat  provide 
additional  avenues  for  discnmination.  The  imponance  of  bonding, 
umons  and  business  netwoncs  in  the  construction  inaustry  increases  tne 
avenues  througn  which  M/WBEs  e.xperience  the  effects  of 
discnmination.  .-Approximately  36  percent  of  the  .M/WBE  construction 
firm  survey  respondents  reported  at  least  one  instance  of  discnmination 
in  tne  last  five  years.  Survey  responses,  academic  studies  ana  testimony 
indicate  that  discnmination  nas  existed  for  a numoer  of  years,  tnus 
making  it  difficult  for  M/WBEs  in  the  construction  inaustry  to  obtain 
bonds,  work  as  subcontractors,  and  qualified  labor  from  union  hiring 
hails. 

• Discnmination  in  obtaimng  comme.mial  loans  is  a pervasive  problem 
that  affects  the  ability  of  minonties  and  women  m ail  industries  to 
establish  and  expand  their  businesses.  Over  30  percent  of  the 
respondents  to  our  surveys  reponed  at  least  one  instance  of 
discrimination  in  applying  for  commercial  credit  in  the  last  five  vears. 
Numerous  M/WBEs  testified  that  they  were  unfairly  denied  credit. 
Acadermc  ana  government  research  studies  continuously  find  that 
minorities  are  less  likely  to  obtain  commercial  loans  man  nonmmorities 
with  similar  financial  profiles. 

• African  .Amencans  appear  to  encounter  the  most  frequent  and  the  most 
severe  biscrimmation.  Almost  60  percent  of  the  .-African  .Ame.ncan 
respondents  to  our  survey  indicated  that  they  had  experiencec  one  or 
more  instances  of  discrimination  in  the  course  of  business  dealings  in  the 
last  five  years.  In  addition,  .Afncan  .Amencans  were  frequently  the  most 
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underuiiiized  of  all  :he  M/WBE  groups  based  on  our  private-sector 
dispanry  analysis.  The  academic,  government  research  studies  and  court 
cases  we  have  e.xarmned  generally  show  more  e.xtensive  discnmination 
for  .-^rican  .-Americans  than  for  other  groups. 

The  DBE  goal  programs  conduaed  by  each  of  the  RTA  member  agencies  are,  therefore, 
a reasonable  remedy  for  ensuring  that  RTA  procurement  spending  is  not  used  to  help  perpetuate 
discriminatory  practices.  Were  tne  programs  discontinued,  we  would  e.xpect  the  agencies’ 
utilization  of  .M/WBEs  to  decrease  dramatically.  We  would  recommend,  however,  some 
modifications  in  the  aesign  and  implementation  of  the  current  programs,  as  we  discuss  below. 

While  the  statistics  divide  .M/WBEs  into  four  separate  categories,  we  believe  race, 
etnnic  and  gender  groups  may  be  combined  for  purposes  of  an  overall  MBE  goal.  The  overall 
goal,  however,  should  not  include  groups  for  whom  there  is  no  evidence  of  discrimination  or 
de.mographic  presence,  and  the  actual  application  of  the  goals  should  be  monitored  to  assure 
that  all  groups  obtain  an  equal  opportunity  to  participate  in  the  program. 

Where  a small  number  of  M/WBEs  satisfy  a large  share  of  an  agency’s  utilization  goals, 
other—  generally  smaller  and  newer—  firms  do  not  enjoy  these  same  opportunities.  It  is  tree 
of  both  M/WBEs  and  non-M/WBEs  alike  that  a few  firms  are  often  the  most  aggressive  and 
successful  in  seeking  work  on  public  projects,  and  a firm  presumably  cannot  long  maintain  a 
dominant  share  of  such  a competitive  market  unless  it  is  better  or  more  dedicated  than  its 
competitors.  Discouraging  suen  qualities  rmght  not  be  in  the  interest  of  the  member  agencies, 
but  a graduation  or  size  limit  provision  should  be  considered  because  these  firms  may  no 
longer  need  a race/gender-conscious  remedy.  Such  a size  limitation  has  been  viewed  favorably 
by  couns  analyzing  the  narrow-tailoring  prong  of  the  constitutional  issue.  The  RTA  agencies 
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could  also  ensure  broader  pan! cipation  by  encouraging  pnme  coniraciors  lo  involve  more  than 
one  or  two  M/WBE  subcontractors  when  the  multiple  specialties  required  for  a oanicular 
project  make  this  feasible.  Tnis  would  reduce  the  tenaency  to  rely  heavily  on  a small  number 
of  M/WBEs. 

In  conclusion,  the  DBE  programs  operated  by  tne  RTA  memoer  agencies—  the  current 
programs  or  the  ones  suspended  following  Croson—  are  clearly  distinguishable  from  the 
program  condemned  by  the  Coun  in  Croson.  First,  the  RTA.  agenc/  programs  are  based  on 
substantial  statistical  and  anecdotal  evidence  as  required  by  the  Coun.  Secona.  the  programs 
provide  the  degree  of  flexibility  tnrough.  for  example,  the  orovision  of  waivers  that  the  Court 
found  necessary.  A thorough  re-evaluation  of  the  .M/WBE  program  probably  snould  not  be 
necessary  for  another  decade.  The  agencies  might  consider  a 10-year  sunset  orovision  in  the 
program  for  projects  without  federal  funding.  Moreover,  mucn  of  the  RT.A  memoer  agencies’ 
contracting  is  subject  to  federally  mandated  DBE  goals  which  aopear  to  be  oermissible  under 
the  Fullilove  decision. 
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STANDAJID  INDUSTRIAL  CLASSIHCATION  (SIC  - TWO  DIGIT  INDUSTRY  CODES 


01  AgnculiuraJ  production 

01  Agricultural  production 

07  Agricultural  Services 

OS  Forestr%- 

09  Fismng.  Hunting,  ana  Trapping 

10  .Metal  .Mining 

!l  Coal  Mining 

13  Oil  and  Gas  Extraction 

I-  Mining  and  Quarrying  oi  Nonmctailic  .Minerals 
IP  Building  Construction 

10  HeavN  Construction 

i"  Construction-Special  Trade 

10  Food  and  Kindred  Products 

11  Tobacco  Products 

11  Textile  .Mill  Products 

13  Apparel  and  Other  Finished  Products 

1-  Lomoer  and  Wood  Products.  E.tccpt  Furniture 

li  Furniture  and  Fixtures 

16  Paoer  ana  .Allied  Products 

Z"  Printing.  Publisning  ana  .AJliea  Industries 

IS  Chemicals  ano  Allied  Products 

Z9  Petroleum  Refining  and  Related  Industries 

.'0  Rubber  and  .Miscellaneous  Plastics  Products 

3 i Leather  and  Leather  Products 

31  Stone.  Cay.  Glass  and  Concrete  Products 

3 3 Primar.  .Metal  Industries 

.'-i  Faoricatea  .Metai  Products.  Except  Machmers 

35  industrial  and  Commercial  Macninerv  ana  Comouter 
Equipment 

36  Electronic  ana  Other  Electrical  Eauioment  ano 
Comoonents.  E.tceot  Computer  Eduipment 

3"  Transportation  Equipment 

3S  .Measuring.  Analyzing,  and  Controlling  instruments 
39  .Miscellaneous  Manuiacturing 

■10  Railroad  Transportation 

-•  1 Local  ana  Suburoan  Transit 

-il  .Motor  Freight  Transportation  and  Warenousing 

■13  United  Stales  Postal  Service 

Water  Transportation 
■*5  Transoortation  bv  Air 

■^6  Pioelincs.  E.tcept  .Natural  Gas 

A7  Transportation  Services  , 

-*8  Communications 

■19  Electric.  Gas  ana  Sanitary  Services 


50  Wholesale  Traoe- 
Duraole  Goods 

51  Wholesale  Trade- 
.Nonouraole  Goods 

52  Building  Materials.  Hardware,  ana  Mobile  Home  Dealers 

53  General  Merenandise  Stores 
5-1  Food  Stores 

55  Automotive  Dealers  ana  Gasoline  Service  Stations 

56  Apparel  and  Accessory  Stores 

57  Home  Furniture.  Furnishings,  ano  Equipment  Stores 
53  Eating  and  Drinking  Places 

59  Miscellaneous  Retail 

60  Depository  Institutions 

61  .Nondepository  Credit  Institutions 

62  Security  ano  Commooitv-  Brokers.  Dealers.  E-xchanges.  ano  Services 

63  Insurance  Carriers 

64  Insurance  Agents.  Brokers,  ana  Sep/icc 

65  Real  Estate 

67  Holding  and  Other  Investment  Offices 
70  Hotels.  Rooming  Houses.  Cemos.  and  otner  lodging 
72  Personal  Services 
"3  Business  Serv  ices 

75  Automotive  Repair.  Services,  ana  Parking 
"6  .Miscellaneous  Repair  Services 
78  .Motion  Pictures 

"9  Amusement  ana  Recreation  Services 

30  Health  Services 

31  Legal  Services 

32  Educational  Services 

33  Social  Services 

34  .Museums.  An  Galleries,  ana  Botanica;  aru  Zuoiogicai  Garaciis 

36  .Membership  Organizations  Business,  ana  and  social  associationb 

37  Engineering.  Accounting.  Researen.  .Management  and  Related 
Services 

89  Miscellaneous  Services 

91  Executive.  Legislative,  and  General  Government.  Except  Finance 

92  Justice  and  Public  Order 

93  Puoltc  Finance.  Taxation,  ano  Monetary  Policy 

94  .Administration  oi  Human  Resource  Programs 

95  .Administration  of  Environmental  Qualit'-  ano  Housing  Programs 

96  .Administration  of  Economic  Programs 

97  Nauonal  Security  and  International  .Affairs 
99  .Nonciassifiable  Estaoiisnments 


lurce  U.S  Office  of  Management  and  Budget.  Standard  Industnai  Classification  Manual.  1987 
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